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1.

DECISIONS

1.1

DECISION ABOUT THE APPEAL
At a hearing of the Appeals Tribunal (the Tribunal) the Tribunal determined to:


affirm the determination of the Disciplinary Tribunal that allegations 1(a), (b), (c), (d), (e)
and (g) have been established



affirm the determination of the Disciplinary Tribunal that allegations 2 and 3, except to the
extent they relied on allegation 1(f), have been established



affirm the sanction imposed by the Disciplinary Tribunal that the Member’s membership
be terminated and that the Member’s name be removed from the Registers on which it
appears and that NZICA be advised of that termination and removal



affirm the cost sanction imposed by the Disciplinary Tribunal that the Member be required
to pay the sum of $36,139 for the costs of the proceedings.

Allegation 1(f) was not considered as no appeal was lodged by the PCC and the Member
confirmed that he was satisfied with that decision.
This decision of the Appeals Tribunal takes effect immediately.
1.2

DECISION ABOUT COSTS SANCTION
The Tribunal determined that the Member pay to Chartered Accountants ANZ the sum of
$23,925 for the full costs and expenses of the Appeals Tribunal hearing (paragraph 10.12(l) of
By-Law 40). No GST is payable.

1.3

DECISION ABOUT CONFIDENTIALITY
This decision takes effect immediately.
The Tribunal determined that the identities of the Complainants and the Member’s witness be
kept confidential (paragraph 13.12(d) of By-Law 40).

1.4

DECISION ABOUT PUBLICATION
In accordance with paragraphs 12.3 and 12.4 of By-Law 40, the Tribunal directed that:

1.5



its decision with reasons, mentioning the Member’s name and locality, be published on
the website of Chartered Accountants ANZ (the Published Decision)



a notice mentioning the Member’s name and locality with a web address for the
Published Decision be published in the Chartered Accountants ANZ digital and print
magazine “Acuity”.

NOTIFICATION TO OTHER BODIES
The Member is registered with the Tax Practitioners Board (TPB), which will be notified of this
decision.
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2.

BACKGROUND TO THE APPEAL


The genesis of the complaints which formed the basis of the PCC’s allegations against
the Member was the departure of a former employee of the Member to set up a rival
practice. The Member asserted that his former employee (Complainant 1) had stolen
confidential records and poached his clients in breach of his obligations to the Member.



On 8 August 2016 the Member received a misdirected email (the 8 August Email) from a
member of another professional body (ie CPA Australia) (Complainant 2) which was
directed to the former employee. The Member said that he understood from the 8 August
Email inter alia that the former employee was:



‐

purporting to carry out audits of self-managed superannuation funds (SMSFs) on
behalf of Complainant 2’s clients

‐

misleading the Australian Taxation Office (ATO)

‐

committing a number of other alleged acts of impropriety.

As a consequence the Member lodged a complaint concerning Complainant 2 to his
professional body. This prompted Complainant 2 to make a formal complaint to
Chartered Accountants ANZ about the Member. The actions of the Member following the
8 August Email also prompted complaints to Chartered Accountants ANZ by
Complainant 1 (who was also a member of Chartered Accountants ANZ), and
Complainants 3 and 4 who were other professionals. The letters and emails sent and the
actions taken by the Member, which were dealt with in the course of those complaints,
ultimately formed the basis of the PCC’s allegations (as set out in Annexure B) which
were the subject of the decision made by the Disciplinary Tribunal.

3.

REASONS FOR DECISIONS

3.1

ALLEGATION 1 SUBPARAGRAPHS (a) and (b) - Member made complaints and assertions
regarding other professionals which were incorrect and derogatory


Allegations 1(a) and (b) in Annexure B arose out of the complaint which was made by the
Member after he received the 8 August Email. In this regard:
‐

the complaint was lodged within an hour of the Member receiving the 8 August
Email and without any evidence of investigation by the Member to establish the
veracity of the complaint

‐

the complaint made serious allegations about Complainant 2 including that:

‐



he had misled his clients and obtained monies through the issue of false and
misleading invoices



he had lodged returns with details of an audit that had not occurred



he had made false and misleading statements to the ATO



his practice was to lodge all SMSF tax returns stating that the fund had been
subject to an audit in accordance with the Superannuation Industry
(Supervision) Act 1993 (SIS Act) when no audits had been undertaken



he had been invoicing his clients and collecting audit fees when no audit had
been conducted

following the lodgement of the complaint the Member received explanations from
Complainant 2 which demonstrated that the Member’s understanding of the basis
of the complaint was incorrect and that there was no substance to his complaint.
Despite those explanations the Member persisted in his allegations and in sending
derogatory and badgering emails to Complainant 2. By way of example on
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10 August 2016 in an email addressed to Complainant 2 the Member wrote “the
2016 tax return for the [redacted] fund is also incorrect false and fraudulent” and
“I have written to all known clients of your firm to Advise (sic) them to seek
independent legal advice and there (sic) fund may not of been audited”. The
Member also persisted in his allegations concerning Complainant 2 before the
PCC and the Disciplinary Tribunal
‐



3.2

on appeal the Member did not produce any evidence to show that his original
allegations concerning Complainant 2 were correct or that he had withdrawn his
complaints concerning Complainant 2 in writing.

The statements and the lodging of the complaint as well as the Member’s subsequent
conduct were, in the opinion of the Tribunal, in breach of APES 110, Code of Ethics for
Professional Accountants (APES 110) for the reasons set out below.

ALLEGATION 1 SUBPARAGRAPH (c) - Member provided information to Chartered
Accountants ANZ which was misleading and/or not supported by evidence


On various occasions the Member sent correspondence to Chartered Accountants ANZ
concerning Complainants 1, 2, 3 and 4 which were, in the view of the Tribunal,
misleading and/or not supported by evidence. These included, by way of example, the
following:
‐

in a letter dated 21 November 2016 addressed to Chartered Accountants ANZ he
wrote concerning Complainant 1 that “[Complainant 1] also allowed another
accountant to lodge the tax returns prior to audit…”

‐

in a letter dated 21 February 2017 he said concerning Complainant 2 that:


he “has engaged [Complainant 1] for his 2016 smsf audits. [Complainant 2]
acts in concert with [Complainant 1] to lodge false tax returns in respect of
his self managed superannuation funds”



and also that he “is attempting to cover up his activities”

‐

in an email dated 21 February 2017 addressed to Chartered Accountants ANZ he
said concerning a 2016 tax return lodged by Complainant 2 that “no 2016 audit
was undertaken. No audit report was issued. the tax return is false and
misleading”

‐

in a letter to Chartered Accountants ANZ dated 20 April 2017 he wrote concerning
Complainant 3 that he had “lodged the complaint to support [Complainant 1] and
cause trouble…”. He also said ‘[Complainant 2] has not raised any issue with me
directly’ which was a patently false statement in view of the correspondence
between the Member and Complainant 2 which was before the Tribunal

‐

in a letter to Chartered Accountants ANZ dated 5 May 2017 the Member wrote
concerning Complainant 1 that “the issue of false audit reports and lack of audit
files represents serious misconduct and perhaps tax issues” and “[l]odgement of
tax returns without an audit and the issue of a back dated audit report is serious
misconduct”

‐

in a letter to Chartered Accountants ANZ dated 5 May 2017 the Member wrote
concerning Complainant 4 that he “has been a party to the issue of false audit
reports and has benefited (sic) from [Complainant 1’s] actions”

‐

at a case conference which was held on 4 September 2017, well after
Complainant 2 had provided his explanation of the 8 August Email, the Member
persisted in his allegations that one of Complainant 1’s methods of operating was
‘to tell the accountant, lodge the tax return, send me the audit and we’ll backdate
the audit report’. The Member persisted in these allegations before the Tribunal.
He produced no evidence to support these allegations.

Page 4 of 34



3.3

The Member made several allegations to the effect that Complainant 1 had stolen
documents and confidential information from the Member and that an “independent”
review had been conducted of the audits carried out by Complainant 1 which showed that
they were defective. The Tribunal has made no findings concerning the veracity of those
allegations because they were not the subject of the allegations made by the PCC and
further the Tribunal has insufficient facts to make a determination on these issues.
Regardless of the truth of the allegations, the Member’s actions and email
correspondence were entirely disproportionate.

ALLEGATION 1 SUBPARAGRAPH (d)


Part 1: The Member sent correspondence that was incorrect, designed to mislead
and/or clearly intended to besmirch the reputation of another professional
On various occasions the Member sent correspondence to other professionals
concerning Complainant 1 which were, in the view of the Tribunal, incorrect, designed to
mislead and/or clearly intended to besmirch the reputation of another professional.
These included, by way of example the following:
‐

in emails dated 16 August 2016 addressed to Complainants 3 and 4 the Member
wrote:
“We were requested by the ICAA (sic) to undertanke (sic) a review of audits
completed by [Complainant 1] and [redacted]. I attach the relevant report.
Numerous defects were found and a large number of errors detected
The ICAA (sic) is conducting a review of his practice and has referred the
matter to the ASIC. Audit files have been obtained by ASIC and ATO
Beware
consider your relationship”

‐

the Member conceded during a PCC case conference on 4 September 2017 that
he had not been requested by Chartered Accountants ANZ (to whom he referred
as “the ICAA”) to undertake a review of the audits completed by Complainant 1.
He also conceded that it was false to say that Chartered Accountants ANZ was
conducting a review of the practice of Complainant 1

‐

the Member further conceded that it was also false to the Member’s knowledge to
say that Chartered Accountants ANZ had referred the matter to ASIC and finally, it
was false to say that audit files had been obtained by the ATO. The Member
suggested during the hearing that the wording of his email was ‘clumsy’ however
that does not detract from the fact that statements were false to his knowledge

‐

on 16 November 2016, by way of further example, the Member sent an email to
Complainant 3 which said inter alia “[f]inally, I have been contact (sic) by the ASIC
by phone and correspondence in respect the (sic) your new auditors processes
and services , They have indicated they are reviewing his (ie Complainant 1’s)
registration and audit work”. The Member again conceded that ASIC had not
indicated that it was reviewing Complainant 1’s registration

‐

the Tribunal found that at best, from the Member’s perspective, both emails were a
reckless representation or, as the PCC contended, the email was sent with
malicious intent. On either view the Tribunal did not accept that the language and
allegations were appropriate. The Tribunal accordingly found that they were
incorrect, designed to mislead and clearly intended to besmirch the reputation of
another professional.
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3.4

3.5

Part 2: The Member sent correspondence to other professionals which contained
information confidential to the Member’s clients, without their consent
‐

Attached to the emails dated 16 August 2016 addressed to Complainants 3 and 4
was a summary Audit Report which had been performed by the Member’s wife (in
her capacity as an employee of the Member’s firm) and another member of his
staff. Those reports disclosed the names of various client’s superannuation funds
and listed a number of alleged deficiencies in the audits that had been completed
by Complainant 1 on those superannuation funds. There were also disclosures of
information that was clearly confidential to the trustees and the trusts, including
details of alleged breaches of the SIS Act, contributions, pension payments and
loan transactions. The details of the superannuation funds disclosed related to
clients of the Member’s firm and who were not clients of Complainants 3 and 4.

‐

The Member produced no evidence to indicate that his clients had consented to
the disclosure of their confidential information to third parties. Instead, the Member
maintained the position that the information disclosed was not confidential. The
Tribunal rejected that contention as it is perfectly clear from the information which
was disclosed that it was in fact confidential.

ALLEGATION 1 SUBPARAGRAPH (e) - Member published correspondence in a public
forum which was confidential and clearly intended to besmirch the reputation of another
professional


In relation to allegation 1(e), the PCC alleged that the Member published confidential
correspondence on his LinkedIn site which was available to the public. The letter which
was published by the Member was a letter from Chartered Accountants ANZ which was
clearly marked “Private and Confidential” and concerned a complaint made by the
Member against Complainant 1.



In addition, when filing that complaint, the Member had acknowledged in writing his
obligation to keep confidential all information and correspondence concerning the
complaint.



During the course of the hearing the Member maintained that his position was justifiable
on the basis that the public had a ‘right to know’ that information, notwithstanding his
obligation to keep the correspondence confidential. The Tribunal found that conduct to
be egregious and a blatant disregard of the Member’s obligations of confidentiality and by
publishing the information the Member’s clear intention was to besmirch the reputation of
another professional.

ALLEGATION 1 SUBPARAGRAPH (g) - Member sent communications to other
professionals which contained threats against that professional and/or his family


The Tribunal considered an email dated 16 August 2016 addressed by the Member to a
former employee in which he said:
“subject: your (sic) next
….
we did [redacted] over
we have done [Complainant 1] over
your (sic) next”.



The Tribunal also considered the profane language and threats that the Member used in
text messages to Complainant 1 in which he said inter alia “You have upset [name
redacted]. She thinks your (sic) a [expletive not reproduced]… Good luck she will run you
down and punish you and your dumb wife”.
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3.6

In the Tribunal’s view the words used, and the threats conveyed, were outrageous and
totally unacceptable. The Tribunal did not accept the Member’s contention that this is the
style of robust language used ‘in the country’ or that this was any excuse to use such
language.

ALLEGATION 1: THE MEMBER’S ACTIONS SET OUT IN THE SUBPARAGRAPHS ABOVE
AMOUNTED TO A BREACH OF BY-LAW 40(2.1)(h)




The Tribunal affirmed the decision of the Disciplinary Tribunal that the Member’s conduct,
as set out in paragraphs 3.1 to 3.5 above, breached APES 110 and as such, the Member
breached By-Law 40(2.1)(h) as follows:
‐

By-Law 40(2.1)(h) provides “[a] Member is liable to disciplinary sanctions … if …
that Member … has committed any breach of the … pronouncements issued by
the Accounting Professional and Ethical Standards Board … including the Code of
Ethics”

‐

the Code of Ethics is embodied in APES 110. Paragraph 100.5 of APES 110
summarises the fundamental principles (the APES Fundamental Principles) and
mandates that a member shall comply with them. The APES Fundamental
Principles are set out in Annexure D, namely:


integrity (section 110 of APES 110)



objectivity (section 120 of APES 110)



professional competence and due care (section 130 of APES 110)



confidentiality (section 140 of APES 110)



professional behaviour (section 150 of APES 110).

Integrity
The Tribunal found that the conduct established in relation to allegations 1(a) to (d)
amounted to a breach of the fundamental principle of integrity having regard to the
numerous false and reckless statements made by the Member, examples of which are
given above.



Objectivity
The Tribunal found that the conduct established in relation to allegations 1(a) and 1(b)
amounted to a breach of the fundamental principle of objectivity. The Member was
heavily influenced by his dispute with Complainant 1, causing him to lose sight of the
need to be objective in his communications and dealings with other professionals and
Chartered Accountants ANZ.



Professional competence and due care
The Tribunal found that the conduct established in relation to allegations 1(a), (b), (c), (d),
(e) and (g) amounted to a breach of the fundamental principle of professional
competence and due care.
The Member made many unsubstantiated and scandalous allegations about fellow
professionals without demonstrating any effort to verify or investigate those allegations.
Such diligence would have been expected of any Chartered Accountant.



Confidentiality
The Tribunal found that the conduct established in relation to allegations 1(d) and (e) was
a clear breach of the Member’s obligation of confidentiality. The publication of private
and confidential correspondence from Chartered Accountants ANZ on LinkedIn and the
forwarding of confidential information concerning clients to third parties (without
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authority), as set out above were deliberate and intentional breaches of professional
confidentiality.


Professional behaviour
The Tribunal found that the Member committed acts that a reasonably informed third
party would be likely to conclude adversely affected the reputation of the profession. In
particular the Member’s use of abusive language in relation to allegation 1(g) was, in the
Tribunal’s view, likely to affect the reputation of the profession. Further, the deliberate
falsehoods employed by the Member in his emails of 16 August 2016 addressed to
Complainants 3 and 4 were entirely unprofessional and unjustifiable. They had the effect
of damaging the reputation of the profession.

3.7

3.8

ALLEGATION 2 - MEMBER’S FAILURE TO OBSERVE A PROPER STANDARD OF
PROFESSIONAL CARE, SKILL, COMPETENCE OR DILIGENCE


The Tribunal affirmed the decision of the Disciplinary Tribunal that the Member’s conduct,
as set out in paragraphs 3.1 to 3.5 above, breached APES 110 and as such, the Member
breached By-Law 40(2.1)(a) in that the Member failed to observe a proper standard of
professional care, skill, competence or diligence in the course of carrying out his
professional duties and obligations.



The Tribunal notes that the Member claimed he had good cause to lodge his complaints
and that he was being punished for lodging those complaints. However, that is not the
case. The Member did not breach the By-Laws by merely making a complaint to
Chartered Accountants ANZ but, on the contrary, the Member’s conduct in making such a
complaint and, more broadly, in dealing with his dispute with Complainant 1 was so
outrageous that it is clear that the Member failed to have regard to his professional
obligations. The Member’s argument in mitigation does not excuse the Member from the
conduct referred to above which clearly fell below the required standard of a professional.

ALLEGATION 3 - MEMBER’S CONDUCT HAS BROUGHT DISCREDIT UPON HIMSELF,
CHARTERED ACCOUNTANTS ANZ AND THE PROFESSION OF ACCOUNTANCY
The Tribunal affirmed the decision of the Disciplinary Tribunal that the Member’s conduct
described in allegation 1 was also in breach of By-Law 40(2.1)(k). In particular, the Member’s
disclosure of confidential information and threats to fellow professionals, the use of obscene
language and making knowingly false statements clearly brings discredit upon the Member,
Chartered Accountants ANZ and the profession of accountancy.

3.9

DECISION ABOUT SANCTION


The Tribunal affirmed the decision of the Disciplinary Tribunal that the Member should
have his membership of Chartered Accountants ANZ terminated and that his name be
removed from the Registers on which it appears and that NZICA be advised of that
termination and removal.



In coming to its decision on sanction, the Tribunal took into account:
‐

that the Member’s conduct was egregious and intolerable

‐

the Member’s previous conduct and previous disciplinary history with Chartered
Accountants ANZ. This displayed an unsatisfactory pattern of conduct which was
consistent with the conduct established before the Tribunal in this case

‐

that the Member failed to convince the Tribunal that he would not reoffend, despite
the Member’s request that the sanctions be limited to a fine and/or utilising the
resources of Chartered Accountants ANZ to improve his behaviour

‐

the fact that the Member maintained that his publication of confidential information
was justified notwithstanding that he was aware that the information was
confidential
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‐

that, notwithstanding that the Member expressed his regret that he had used
“robust and intemperate language”, he had failed to show any genuine remorse or
understanding or appreciation that his actions were wrong

‐

that it could not be convinced that the Member’s conduct was likely to change for
the better in the future.

In the circumstances termination of membership was the only appropriate sanction to
protect the public, to protect the integrity of the broader profession of accounting and to
protect the reputation of Chartered Accountants ANZ.

3.10 DECISION ABOUT COSTS SANCTION

4.



The Tribunal affirmed the costs sanction imposed by the Disciplinary Tribunal that the
Member be required to pay the full costs of the proceedings up to and including that
hearing in the sum of $36,139.



The Tribunal decided that the Member be required to pay the sum of $23,925 for the full
costs of hearing the Member’s appeal.



The reasons for the Tribunal’s decisions on costs were as follows:
‐

the Member did not retract his allegations and he was completely unsuccessful on
his appeal

‐

the Tribunal affirmed all of the findings of the Disciplinary Tribunal

‐

the Member’s misconduct, the subject of the allegations, was serious

‐

the Member’s conduct with respect to the investigation and disciplinary process
was misleading

‐

the amount of the costs incurred by Chartered Accountants ANZ was reasonable in
the circumstances because of the multiple complaints made against the Member
and the large amount of documentation (which was required as the Member denied
all allegations).

ADDITIONAL EVIDENCE BEFORE THE TRIBUNAL


The function of the Tribunal is to rehear the disciplinary proceeding but, unless the
Tribunal directs otherwise, it shall not allow witnesses to be recalled who gave evidence
before the Disciplinary Tribunal or to introduce any new evidence (By-Law 40
subparagraph 11.5). On the application of the Member, the Tribunal decided in this case
to exercise its discretion to allow the Member to introduce new evidence from a witness.
The Tribunal did so because the Member was insistent that the evidence would assist the
Tribunal in coming to a conclusion and that it was necessary in order for the Tribunal to
be properly informed. The PCC did not oppose the application.



The Member’s witness applied to have the witness’ name kept confidential. The Tribunal
determined to grant that application.



The Member’s witness gave the following evidence by teleconference:



‐

evidence concerning the conduct of Complainant 1

‐

allegations about the behaviour of Complainant 1 in relation to a fellow staff
member

‐

evidence relating to the preparation of quality review reports including how those
reports were prepared and their conclusions.

Ultimately, the evidence given by the witness did not assist the findings made by the
Tribunal. While the evidence provided some support to the Member’s allegation of bad
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behaviour by Complainant 1 this again, did not justify the Member's actions and
numerous By-Law breaches.
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Page 11 of 34

Page 12 of 34

Page 13 of 34

Page 14 of 34

Page 15 of 34

Page 16 of 34

Page 17 of 34

Page 18 of 34

Page 19 of 34

Page 20 of 34

Page 21 of 34

Page 22 of 34

Page 23 of 34

Page 24 of 34

Page 25 of 34

Page 26 of 34

ANNEXURE B - THE PCC’S ALLEGATIONS
It is alleged that while a member of Chartered Accountants Australia and New Zealand (CA ANZ) the
Member is liable to disciplinary action in accordance with:
1.

By-Law 40(2.1)(h), in that the Member committed a breach of APES 110, Code of Ethics for
Professional Accountants, sections 110 (integrity), 120 (objectivity), 130 (professional
competence and due care), 140 (confidentiality) and/or 150 (professional behaviour) by the
following conduct:
a)

b)

c)

d)

e)

the Member made a complaint to a professional body about another professional which
contained material and assertions which:
i.

were incorrect; and/or

ii.

he had taken insufficient care to ensure were correct; and/or

iii.

were inappropriately derogatory;

the made assertions regarding the conduct of another professional which:
i.

were incorrect; and/or

ii.

he had taken insufficient care to ensure were correct; and/or

iii.

were inappropriately derogatory;

the Member sent correspondence and/or provided information to CA ANZ as part of
complaint investigations which was:
i.

misleading; and/or

ii.

not supported by evidence;

the Member sent correspondence to another professional which contained material and
assertions which:
i.

were incorrect; and/or

ii.

he had taken insufficient care to ensure were correct; and/or

iii.

were designed to mislead; and/or

iv.

were clearly intended to besmirch the reputation of another professional; and/or

v.

was confidential to his clients, without consent having being sought or provided by
those clients to the Member doing so;

the Member published correspondence in a public forum which was:
i.

confidential; and/or

ii.

was clearly intended to besmirch the reputation of another professional;

f)

the Member sent marketing correspondence to another professional which contained
material and assertions which was not sufficiently clear as to the arrangements which
would enable compliance with his independence obligations and so was misleading or
likely to mislead;

g)

the Member sent communications to other professionals which contained threats against:
i.

that professional and members of his family; and/or

ii.

other professionals,

and in doing so failed to comply with the fundamental principles contained in APES 110, Code
of Ethics for Professional Accountants, sections 110 (integrity), 120 (objectivity),
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130 (professional competence and due care), 140 (confidentiality) and/or 150 (professional
behaviour).
2.

By-Law 40(2.1)(a), in that the Member failed to observe a proper standard of professional care,
skill, competence or diligence in the course of carrying out his professional duties and
obligations by the conduct referred to in paragraph 1 above.

3.

By-Law 40(2.1)(k), in that, by the Member’s conduct referred to in paragraph 1 above, he has
committed an act, omission or default which brings, or may bring, discredit upon the Member,
CA ANZ and/or the profession of accountancy.
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ANNEXURE C - RELEVANT BY-LAWS
40.

Except as provided by By-Law 41, the By-Laws in this Section 5, including the following
paragraphs of this By-Law 40, do not apply to Members who are also members of NZICA in
respect of disciplinary matters over which NZICA has jurisdiction and which relate to the
practice of the profession of accountancy by NZICA’s members in New Zealand. Nothing in this
By-Law 40 excludes from the operation of this Section 5, conduct of a Member:
(a)

who was, but is no longer, a member of NZICA; or

(b)

who has subsequently also become a member of NZICA.

Except as provided by By-Law 41, no Member shall be sanctioned under both this Section 5
and NZICA Rule 13 in respect of the same conduct.
…
2

Disciplinary action

2.1

A Member is liable to disciplinary sanctions under these By-Laws if (whether before or
after the date of adoption of this By-Law) that Member:
(a)

has failed to observe a proper standard of professional care, skill, competence or
diligence in the course of carrying out that Member’s professional duties and
obligations;

...
(h)

has committed any breach of the Supplemental Charter, these By-Laws or the
Regulations, any pronouncements issued by the Accounting Professional and
Ethical Standards Board, Australian Accounting Standards Board and Auditing and
Assurance Standards Board (or their successor entities) including the Code of
Ethics, or any applicable pronouncements, instruments, technical or professional
standards or guidance issued by any similar body whether in Australia or in a
foreign jurisdiction;

...
(k)

has committed any act, omission or default which, in the opinion of the
Professional Conduct Committee, Disciplinary Tribunal or Appeals Tribunal brings,
or may bring, discredit upon that Member, CA ANZ or the profession of
accountancy; or

…
11

Appeals Tribunal

11.1 Any Member in respect of whom any determination has been made by the Disciplinary
Tribunal or upon whom any sanction has been imposed by the Disciplinary Tribunal may,
subject to paragraph 9.4, within 21 days after notice of the written reasons for such
determination or sanction is given to that Member, give notice of appeal in the form
prescribed by the Regulations to the Appeals Tribunal against any such determination or
sanction or both. At the discretion of the Appeals Tribunal later notice may be accepted.
…
11.5 Every appeal shall be by way of rehearing but, unless the Appeals Tribunal directs
otherwise, it shall not allow witnesses to be recalled who gave evidence before the
Disciplinary Tribunal or to introduce any new evidence.
…
11.10 On each appeal the Appeals Tribunal may affirm, vary or set aside any determination of
the Disciplinary Tribunal and may affirm, increase, reduce or set aside any sanction
imposed and may impose any additional or alternative sanction or sanctions from those
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permitted to the Disciplinary Tribunal by paragraphs 9.1, 10.12, 10.13, 12.3, 12.4 (as
applicable) and 13.8.
…
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ANNEXURE D - APES 110 CODE OF ETHICS FOR PROFESSIONAL ACCOUNTANTS
FUNDAMENTAL PRINCIPLES
Fundamental Principles
100.5 A Member shall comply with the following fundamental principles:
(a)

Integrity – to be straightforward and honest in all professional and business relationships.

(b)

Objectivity – to not allow bias, conflict of interest or undue influence of others to override
professional or business judgments.

(c)

Professional competence and due care – to maintain professional knowledge and skill at
the level required to ensure that a client or employer receives competent Professional
Services based on current developments in practice, legislation and techniques and act
diligently and in accordance with applicable technical and professional standards.

(d)

Confidentiality – to respect the confidentiality of information acquired as a result of
professional and business relationships and, therefore, not disclose any such information
to third parties without proper and specific authority, unless there is a legal or
professional right or duty to disclose, nor use the information for the personal advantage
of the Member or third parties.

(e)

Professional behaviour – to comply with relevant laws and regulations and avoid any
action that discredits the profession.

SECTION 110
Integrity
110.1 The principle of integrity imposes an obligation on all Members to be straightforward and honest
in all professional and business relationships. Integrity also implies fair dealing and
truthfulness.
110.2 A Member shall not knowingly be associated with reports, returns, communications or other
information where the Member believes that the information:
(a)

Contains a materially false or misleading statement;

(b)

Contains statements or information furnished recklessly; or

(c)

Omits or obscures information required to be included where such omission or obscurity
would be misleading.

When a Member becomes aware that the Member has been associated with such information,
the Member shall take steps to be disassociated from that information.
110.3 A Member will be deemed not to be in breach of paragraph 110.2 if the Member provides a
modified report in respect of a matter contained in paragraph 110.2.

SECTION 120
Objectivity
120.1 The principle of objectivity imposes an obligation on all Members not to compromise their
professional or business judgment because of bias, conflict of interest or the undue influence of
others.
120.2 A Member may be exposed to situations that may impair objectivity. It is impracticable to define
and prescribe all such situations. A Member shall not perform a Professional Service if a
circumstance or relationship biases or unduly influences the Member’s professional judgment
with respect to that service.
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SECTION 130
Professional Competence and Due Care
130.1 The principle of professional competence and due care imposes the following obligations on all
Members:
(a)

To maintain professional knowledge and skill at the level required to ensure that clients or
employers receive competent Professional Service; and

(b)

To act diligently in accordance with applicable technical and professional standards when
providing Professional Services.

130.2 Competent Professional Service requires the exercise of sound judgment in applying
professional knowledge and skill in the performance of such service. Professional competence
may be divided into two separate phases:
(a)

Attainment of professional competence; and

(b)

Maintenance of professional competence.

130.3 The maintenance of professional competence requires a continuing awareness and an
understanding of relevant technical, professional and business developments. Continuing
professional development enables a Member to develop and maintain the capabilities to
perform competently within the professional environment.
130.4 Diligence encompasses the responsibility to act in accordance with the requirements of an
assignment, carefully, thoroughly and on a timely basis.
130.5 A Member shall take reasonable steps to ensure that those working under the Member’s
authority in a professional capacity have appropriate training and supervision.
130.6 Where appropriate, a Member shall make clients, employers or other users of the Member’s
Professional Services aware of the limitations inherent in the services.

SECTION 140
Confidentiality
140.1 The principle of confidentiality imposes an obligation on all Members to refrain from:
(a)

Disclosing outside the Firm or employing organisation confidential information acquired
as a result of professional and business relationships without proper and specific
authority or unless there is a legal or professional right or duty to disclose; and

(b)

Using confidential information acquired as a result of professional and business
relationships to their personal advantage or the advantage of third parties.

140.2 A Member shall maintain confidentiality, including in a social environment, being alert to the
possibility of inadvertent disclosure, particularly to a close business associate or a Close or
Immediate Family member.
140.3 A Member shall maintain confidentiality of information disclosed by a prospective client or
employer.
140.4 A Member shall maintain confidentiality of information within the Firm or employing organisation.
140.5 A Member shall take reasonable steps to ensure that staff under the Member’s control and
persons from whom advice and assistance is obtained respect the Member’s duty of
confidentiality.

Page 32 of 34

140.6 The need to comply with the principle of confidentiality continues even after the end of
relationships between a Member and a client or employer. When a Member changes
employment or acquires a new client, the Member is entitled to use prior experience. The
Member shall not, however, use or disclose any confidential information either acquired or
received as a result of a professional or business relationship.
140.7 The following are circumstances where Members are or may be required to disclose confidential
information or when such disclosure may be appropriate:
(a)

Disclosure is permitted by law and is authorised by the client or the employer;

(b)

Disclosure is required by law, for example:

(c)

(i)

Production of documents or other provision of evidence in the course of legal
proceedings; or

(ii)

Disclosure to the appropriate public authorities of infringements of the law that
come to light; and

There is a professional duty or right to disclose, when not prohibited by law:
(i)

To comply with the quality review of a member body or professional body;

(ii)

To respond to an inquiry or investigation by a member body or regulatory body;

(iii)

To protect the professional interests of a Member in legal proceedings; or

(iv)

To comply with technical standards and ethics requirements.

AUST140.7.1
The circumstances described in paragraph 140.7 do not take into account
Australian legal and regulatory requirements. A Member considering disclosing confidential
information about a client or employer without their consent is strongly advised to first obtain
legal advice.
140.8 In deciding whether to disclose confidential information, relevant factors to consider include:
(a)

Whether the interests of all parties, including third parties whose interests may be
affected, could be harmed if the client or employer consents to the disclosure of
information by the Member;

(b)

Whether all the relevant information is known and substantiated, to the extent it is
practicable; when the situation involves unsubstantiated facts, incomplete information or
unsubstantiated conclusions, professional judgment shall be used in determining the type
of disclosure to be made, if any;

(c)

The type of communication that is expected and to whom it is addressed; and

(d)

Whether the parties to whom the communication is addressed are appropriate recipients.

SECTION 150
Professional Behaviour
150.1 The principle of professional behaviour imposes an obligation on all Members to comply with
relevant laws and regulations and avoid any action or omission that the Member knows or
should know may discredit the profession. This includes actions or omissions that a reasonable
and informed third party, weighing all the specific facts and circumstances available to the
Member at that time, would be likely to conclude adversely affects the good reputation of the
profession.
150.2 In marketing and promoting themselves and their work, Members shall not bring the profession
into disrepute. Members shall be honest and truthful and not:
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(a)

Make exaggerated claims for the services they are able to offer, the qualifications they
possess, or experience they have gained; or

(b)

Make disparaging references or unsubstantiated comparisons to the work of others.

Page 34 of 34

