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1.

DECISIONS

1.1

DECISION ABOUT THE APPEAL
At a hearing of the Appeals Tribunal (the Tribunal) which was attended by the Member by way
of videoconference, the Tribunal determined to:


set aside the sanction imposed by the Disciplinary Tribunal that the Member be
suspended for a period of 12 months and his name removed from the Chartered
Accountants ANZ registers on which it appears



impose an alternative sanction that the Member receive a severe reprimand



affirm the cost sanction imposed by the Disciplinary Tribunal that the Member be required
to pay the sum of $10,000 towards the costs and expenses of the Disciplinary Tribunal
proceedings.

This decision of the Appeals Tribunal takes effect immediately.
1.2

DECISION ABOUT COSTS SANCTION
The Tribunal determined that the Member pay to Chartered Accountants ANZ the sum of
$14,106 for the full costs and expenses of the Appeals Tribunal hearing (paragraph 10.12(l) of
By-Law 40). No GST is payable.

1.3

DECISION ABOUT PUBLICATION
In accordance with paragraphs 12.3 and 12.4 of By-Law 40 the Tribunal directed that:


its decision with reasons, mentioning the Member’s name and locality, be published on
the website of Chartered Accountants ANZ (the Published Decision)



a notice mentioning the Member’s name and locality with a web address for the
Published Decision be published in the Chartered Accountants ANZ digital and print
magazine “Acuity”.

The Tribunal did not consider that there were exceptional circumstances to warrant not
publishing the Member’s name.
1.4

NOTIFICATION TO OTHER BODIES
The Member is registered with the Tax Practitioners Board who will be notified of this decision.

2.

BACKGROUND
The allegations before the Disciplinary Tribunal related to the maintenance and audit of the
Member’s trust account for three years commencing from 1 April 2013 to 31 March 2016 whilst
the Member was in public practice. The Disciplinary Tribunal accepted that the Member had
breached By-Law 40(2.1)(a) in that the Member failed to observe a proper standard of
professional care, skill and/or competence in the course of carrying out his professional duties
by failing to comply with the requirements of APES 310, Dealing with Client Monies
(APES 310).
The Member admitted the allegations before the Disciplinary Tribunal. These were not the
subject of the Member’s appeal. Instead, the Member appealed the sanctions imposed by the
Disciplinary Tribunal.
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3.

NEW EVIDENCE
The Member sought to introduce new evidence to the Tribunal. Specifically that, since the
decision of the Disciplinary Tribunal:


the Member had closed the relevant trust account



the remaining two audit reports for the trust account had been issued (namely, the audit
report for the period 1 April 2016 to 31 March 2017 and the final report for the period
1 April 2017 to 31 March 2018).

The Tribunal considered that this further evidence was relevant and allowed the introduction of
that evidence under By-Law 40(11.5).

4.

REASONS FOR DECISIONS

4.1

TRIBUNAL’S DETERMINATION TO IMPOSE A SEVERE REPRIMAND




The Member sought a reduced sanction to that imposed by the Disciplinary Tribunal. The
Member presented the following points for the Tribunal to consider when determining the
appropriate sanction:
‐

no clients were affected and there was no misappropriation of funds

‐

while he acknowledged there had been a potential risk to the public, this never
manifested into actual risk. Any potential risk was now removed due to the closure
of the trust account and because he had cancelled his Certificate of Public Practice

‐

he also acknowledged that there had been a potential risk to the reputation of
Chartered Accountants ANZ but there had been no adverse publicity

‐

in his 18 years of practice as a Chartered Accountant he had adhered to all other
aspects of Chartered Accountants ANZ’s By-Laws and there has been no other
adverse issues in relation to his membership

‐

he understood that his 2015 Quality Review was all in order except that it identified
that the trust bank account was an interest-bearing account

‐

he acknowledged that while the Tribunal was not bound by precedent, two
previous decisions of the Disciplinary Tribunal had imposed similar sanctions to
those imposed on him, but for conduct which he opined was much more serious
than his own

‐

he referenced the audit opinions for the trust account for the 2016/17 and 2017/18
periods and the management letter from the auditor and discussed the findings
contained in the reports

‐

he provided background to the delays in completing the audits and providing the
requested information to the PCC and stated that the delays had not been
intentional

‐

he has taken full responsibility for, and had endeavoured to rectify, the situation

‐

he values his membership of Chartered Accountants ANZ.

The PCC submitted that there were two key reasons for why the sanction should remain,
namely:
‐

the seriousness of the breach of the By-Laws

‐

they were concerned that, if no period of suspension was imposed, the trust
account issues that had been identified may continue to remain unresolved,
including in relation to the 2017 and 2018 audits.
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•

The Tribunal strongly supports the proper maintenance of trust accounts in accordance
with APES 310 and emphasises that this is essential to maintain the confidence of the
public in the profession. The Tribunal acknowledges that a failure to properly maintain a
trust account is a serious breach that could attract a suspension of membership.

•

The Member failed to comply with his obligation under APES 310 and admitted his
breach of By-Law 40(2.1 )(a).

•

The Tribunal determined that a severe reprimand was the appropriate sanction in this
case. In particular, the Tribunal considered that:
the Member had no previous disciplinary history
the Member admitted the allegations, took responsibility for his behaviour and took
steps to respond to Chartered Accountants ANZ's requests
the Member's extenuating circumstances over a number of years provided context
for his behaviour
the matters that were the subject of the allegations had been finalised as at the
time of the Appeals Tribunal hearing, namely that the final audit reports had been
issued and the trust account closed
the Member had cancelled his Certificate of Public Practice
the new evidence provided by the Member satisfied the Tribunal that the breach of
APES 310 would not be ongoing
however, as the underlying allegations related to the Member's trust account, the
conduct amounted to a serious breach of the By-Laws which required a severe
reprimand.

4.2

AFFIRM DISCIPLINARY TRIBUNAL'S DETERMINATION ON COSTS

The Tribunal accepted the PCC's submission that, while the Member had admitted the
allegations prior to the Disciplinary Tribunal, the admission had come too late to avoid
substantial costs being incurred.
The Tribunal affirmed the decision that the Member should pay the costs of $10,000 imposed by
the Disciplinary Tribunal.

5.

REASONS FOR COSTS SANCTION
•

The PCC submitted that full costs of $14, 106 should be paid for the Appeals Tribunal
hearing.

•

In considering an appropriate costs sanction, the Tribunal considered Regulation CR8.12
and placed particular weight on the seriousness of the underlying allegations. The
Tribunal also considered the potential for undue hardship on the Member.

•

The Tribunal reduced the sanction imposed by the Disciplinary Tribunal which would
normally be a consideration for the reduction of any costs sanction. However, the
Member submitted new evidence to the Appeals Tribunal which was provided
progressively up until the day before the hearing, this new evidence satisfied the Tribunal
that the breach of APES 310 would not be ongoing. The new evidence was not before
the Disciplinary Tribunal and as such, they could not make a determination with the
benefit of that material. Accordingly, the Tribunal determined that the Member should be
required to pay the full costs.

Chair
Appeals Tribunal
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ANNEXURE A - DECISION OF THE DISCIPLINARY TRIBUNAL
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ANNEXURE B - THE PCC’S ALLEGATIONS
It is alleged that while a member of Chartered Accountants Australia and New Zealand (CA ANZ) the
Member is liable to disciplinary action in accordance with:
1.

By-law 40(2.1)(a), in that the Member failed to observe a proper standard of professional care,
skill and/or competence in the course of carrying out his professional duties by failing to comply
with the requirements of APES 310, Dealing with Client Monies, as follows:
a)

for the period including 1 April 2013 to 31 March 2016 the Member was the sole director
of Angwin Hymus Pty Ltd (the Practice) and a Member of CA ANZ in Public Practice (as
defined by APES 310);

b)

for the period from 1 April 2013 to 31 March 2014 the Member failed to ensure that the
trust account held by the Practice (Trust Account) was audited, in breach of section 8.1 of
APES 310;

c)

for the periods from 1 April 2014 to 31 March 2015 and 1 April 2015 to 31 March 2016 the
Member failed to ensure that the Practice complied with APES 310, in that the Practice:
i.

took the benefit of interest earned on Client Monies (as defined in APES 310) by
transferring that interest from the Trust Account to the Practice bank account, in
breach of sections 4.7, 6.9 and 7.5(b) of APES 310;

ii.

did not prepare a bank reconciliation of the Trust Account, in breach of sections
7.2(c), 7.6 and 7.10 of APES 310;

iii.

permitted Client Monies to be disbursed from the Trust Account without written
authority from the relevant client, in breach of sections 4.3, 4.4, 4.6 and 6.10 of
APES 310;

iv.

did not provide documentation to a client regarding the deposit into and
subsequent disbursal from the Trust Account of Client Monies to that client, in
breach of sections 6.5, 6.6, 7.1. 7.2 and 7.5 of APES 310;

v.

did not maintain sufficient records to permit a conclusion to be drawn regarding
whether or not the transfer of amounts from the Trust Account to:
1.
2.

the Practice; and/or
a client,

were appropriate, in breach of sections 6.5, 6.12, 7.1, 7.2, 7.5 of APES 310;
vi.

did not ensure that the Practice’s compliance with the requirements of APES 310
was audited within 3 months of the Applicable Year-End Date (as defined in
APES 310) in breach of section 8.1 of APES 310 ; and

vii.

as a result of the matters referred to in subparagraph c) above, did not implement
and maintain internal controls and procedures in respect of the operation of the
Trust Account, in breach of section 4.6 of APES 310.
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ANNEXURE C - RELEVANT BY-LAWS
40.

Except as provided by By-Law 41, the By-Laws in this Section 5, including the following
paragraphs of this By-Law 40, do not apply to Members who are also members of NZICA in
respect of disciplinary matters over which NZICA has jurisdiction and which relate to the
practice of the profession of accountancy by NZICA’s members in New Zealand. Nothing in this
By-Law 40 excludes from the operation of this Section 5, conduct of a Member:
(a)

who was, but is no longer, a member of NZICA; or

(b)

who has subsequently also become a member of NZICA.

Except as provided by By-Law 41, no Member shall be sanctioned under both this Section 5
and NZICA Rule 13 in respect of the same conduct.
…
40(2)

Disciplinary action

40(2.1)

A Member is liable to disciplinary sanctions under these By-Laws if (whether before or
after the date of adoption of this By-Law) that Member:
(a)

has failed to observe a proper standard of professional care, skill, competence
or diligence in the course of carrying out that Member’s professional duties and
obligations;

…
40(11)

Appeals Tribunal

40(11.1) Any Member in respect of whom any determination has been made by the Disciplinary
Tribunal or upon whom any sanction has been imposed by the Disciplinary Tribunal
may, subject to paragraph 9.4, within 21 days after notice of the written reasons for
such determination or sanction is given to that Member, give notice of appeal in the
form prescribed by the Regulations to the Appeals Tribunal against any such
determination or sanction or both. At the discretion of the Appeals Tribunal later
notice may be accepted.
…
40(11.5) Every appeal shall be by way of rehearing but, unless the Appeals Tribunal directs
otherwise, it shall not allow witnesses to be recalled who gave evidence before the
Disciplinary Tribunal or to introduce any new evidence.
…
40(11.10)On each appeal the Appeals Tribunal may affirm, vary or set aside any determination
of the Disciplinary Tribunal and may affirm, increase, reduce or set aside any sanction
imposed and may impose any additional or alternative sanction or sanctions from
those permitted to the Disciplinary Tribunal by paragraphs 9.1, 10.12, 10.13, 12.3,
12.4 (as applicable) and 13.8.
…
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