Determination of the Appeals Tribunal of
Chartered Accountants Australia and New
Zealand 19 June 2017
Case Number:

A-175

Member:

Robert Francis Agius FCA of New South Wales

Hearing Date:

7 June 2017

Tribunal:

Jan West AM FCA (Chair)
Lyn Cox FCA
Harold Werksman, non accountant member of the Tribunal

Tribunal Legal Adviser:

Lauren Stewart

Representation:

John Coorey for the Professional Conduct Committee (PCC)
The Member represented himself

Case description:

1. Member subject to criminal conviction, which has not been set aside
on appeal, for conspiring to defraud the Commonwealth and
conspiring to dishonestly cause a loss, or to dishonestly cause a risk
of loss to the Commonwealth.
2. Member has committed an act, omission or default which brings, or is
likely to bring, discredit upon himself, Chartered Accountants Australia
and New Zealand or the profession of accountancy.

Appeal:

Member appeal of determination and sanctions.
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1.

NEW BY-LAWS
These proceedings were conducted under the new By-Laws of Chartered Accountants ANZ
which came into force on 28 July 2016. By virtue of By-Law 42 the Appeals Tribunal (the
Tribunal) is empowered to deal with the matter although commenced under the Former
Professional Conduct By-Laws.

2.

CONDUCT OF THE HEARING
The Member participated in the hearing by teleconference. The Tribunal determined that the
hearing be held in private having regard to the security requirements related to the Member’s
participation in the hearing as mandated by Corrective Services NSW.

3.

DECISIONS

3.1

DECISION ABOUT THE APPEAL
At a hearing of the Appeals Tribunal, the Tribunal determined to:


affirm the determination of the Disciplinary Tribunal that allegations 1 and 3 as set out in
Schedule 1B had been established. The Tribunal did not make a determination regarding
allegation 2 as it had been withdrawn by the PCC prior to the Disciplinary Tribunal
hearing



affirm the sanction imposed by the Disciplinary Tribunal that the Member’s membership
be terminated in accordance with paragraph 10.12(a) of By-Law 40



affirm the cost sanction imposed by the Disciplinary Tribunal that the Member be required
to pay the sum of $15,000 for the costs of the Disciplinary Tribunal hearing



affirm the determination of the Disciplinary Tribunal that no bodies be notified of the
decision, as the Member holds no registrations or memberships.

This decision of the Appeals Tribunal takes effect on the date of issue of the determination.
3.2

DECISION ABOUT COSTS SANCTION
The Tribunal determined that the Member pay to Chartered Accountants ANZ the sum of
$16,360 for the full costs and expenses of the Appeals Tribunal hearing (paragraph 10.12(l) of
By-Law 40). No GST is payable.

3.3

DECISION ABOUT PUBLICATION
In accordance with paragraphs 12.3 and 12.4 of By-Law 40, the Tribunal directed that:


its decision with full reasons, mentioning the Member’s name and locality, be published
on the website of Chartered Accountants ANZ (the Published Decision)



a notice mentioning the Member’s name and locality with a web address for the
Published Decision be published in the journal of Chartered Accountants ANZ.
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4.

ADJOURNMENT APPLICATION


The Member sought an adjournment of the Appeals Tribunal hearing on the basis that he
still has a right of appeal to the High Court of Australia and that these proceedings should
be deferred until after the High Court of Australia has determined his appeal.



The PCC submitted that the Member does not have an immediate right of appeal to the
High Court but instead the Member has a right to seek leave to appeal and that he has
not done so. Further, the Member had provided no evidence that he had sought leave to
appeal.



The Member informed the Tribunal by way of oral submission that he had sought advice
from a senior counsel. However that advice was yet to be provided.



The Tribunal considered the submission by the Member that he intends to seek leave to
appeal to the High Court and that he has delayed doing so pending the result of two other
High Court appeals. However the Tribunal noted that the Criminal Court of Appeal
decision was made 18 months prior to the current hearing. The Tribunal has an
obligation under paragraph 13.1 of By-Law 40 to endeavour to hear and determine
complaints in a timely manner. The Member has had ample opportunity to provide
extrinsic evidence of his proposed appeal. For these reasons the Tribunal determined
not to grant the Member’s adjournment application.

5.

REASONS FOR DECISIONS

5.1

GROUNDS FOR APPEAL


The Member submitted seven appeal points:
‐

‐

‐

procedural fairness


the Member submitted that he did not receive the written submissions of the
PCC to the Disciplinary Tribunal in advance of the hearing and accordingly
he had been deprived of procedural fairness



the PCC submitted that providing submissions in advance is not a
requirement of procedural fairness



the Appeals Tribunal considered the Member’s submission but accepted the
PCC’s submission because the Member had an adequate opportunity to
deal with all of the arguments raised by the PCC at the hearing. He also had
all of the materials which had been provided as part of the case file and any
adverse information had been put to him for response

adjournment error


the Member submitted that the Disciplinary Tribunal erred in not adjourning
the hearing pending his intended High Court appeal



for the reasons set out in section 4 Adjournment Application above the
Tribunal determined this point was of no substance

breach of Chartered Accountants ANZ rules


the Member submitted that the Disciplinary Tribunal erred in not adjourning
the hearing pending his intended High Court appeal and as a consequence
breached paragraph 2.1(b) of By-Law 40 (Former Professional Conduct ByLaw 40(b)) because he states an appeal is in process



for the reasons set out above in section 4 Adjournment Application the
Tribunal determined this point was of no substance because there is no
evidence that an appeal is in process
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‐

‐

‐

‐

5.2

5.3

failure to acknowledge evidence and burden of proof not met by PCC


the PCC submitted that this submission was misconceived because the real
question is whether or not the Member has been convicted by an Australian
court as required by By-Law 40(b)



the Member’s proposition that the Appeals Tribunal should re-hear the whole
case and determine whether he is guilty of the offences of which he has
been convicted by a court is incorrect



for the reasons set out above the Tribunal determined this point was of no
substance

double jeopardy


the Member submitted that the PCC could not use the same evidence to
support both allegations 1 and 3



the Tribunal found this submission to be of no substance because the
Member was convicted of a crime and that conviction led to media coverage
and subsequent discredit of the Member, Chartered Accountants ANZ and
the profession of accountancy

conflict of interest


the Member submitted that the Disciplinary Tribunal should have taken into
account the agreed facts of the case which he claimed were ignored in the
criminal trial. Instead, the Disciplinary Tribunal relied on the court decision



for the reasons set out above in section 4 Adjournment Application, it is not
the role of this Tribunal to re-hear the criminal case

the Disciplinary Tribunal decision was ultra vires


the Member submitted that the Disciplinary Tribunal should have delayed the
decision until after his intended application to the High Court had been heard
and by not doing so was in breach of paragraph 2.1(b) of By-Law 40 (Former
Professional Conduct By-Law 40(b))



the PCC submitted that the Member had provided no evidence to support
that he had sought leave to appeal



the Tribunal determined that the Disciplinary Tribunal was acting within its
powers.

ALLEGATION 1


In relation to allegation 1, as set out in Schedule 1B, that the Member has breached ByLaw 40(b), there can be no doubt that the Member was in fact convicted by a court of law
in Australia and he accepted that fact.



The Member submitted that a breach of By-Law 40(b) could not be established while the
matter could be the subject of a successful appeal to the High Court.



There was no evidence before the Tribunal except for the Member’s repeated assertions
that a High Court appeal was being progressed.



The Member is not entitled to a hearing about the factual matters upon which the court
has made a determination.

ALLEGATION 3
In relation to allegation 3, as set out in Schedule 1B, the fact of the Member’s conviction for
conspiring to defraud the Commonwealth which is a matter of public record and the resultant
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media coverage discredited the Member, Chartered Accountants ANZ and the profession of
accountancy.
5.4

DETERMINATION ON SANCTIONS

•

The PCC submitted :
the offences were at the higher end of the scale, and noted the assessment of
Simpson J as to the scale of criminality where her Honour agreed with the
submission of the Director of Public Prosecution s that this case came close to the
"worst case"
exclusion from membership is an appropriate sanction as it would not be tolerable
for the Member to rem ain as a member of Chartered Accountants ANZ
if the Tribunal decides that suspension from membership is the appropriate
penalty, suspension should be for a lengthy period of time, at least until the
Member's sentence ends and possibly longer.

•

The Member submitted:
that while he is in gaol he cannot practice but he would like to return to practice as
a chartered accountant when he is released in April 2019
he had been practising as a chartered accountant for 35 years.

•

5.5

The Tribunal accepted the PCC's submission which highlighted the seriousness of the
convictions and determined that the Member's membership shou ld be terminated.

DETERMINATION ON COSTS SANCTION

•

The PCC drew the Tribunal's attention to Regulation CR8.

•

The Member submitted that there should be no determination that he pay the costs of this
hearing because neither hearing should have proceeded .

•

The Tribunal determined that both the costs of the Disciplinary Tribunal hearing and of
thi s hearing should be paid by the Member because it has determ ined the hearing should
proceed and affirmed the decisions of the Disciplinary Tribunal.

Chair
Appeals Tribunal
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SCHEDULE 1A - DECISION OF THE DISCIPLINARY TRIBUNAL
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SCHEDULE 1B - THE PCC’S ALLEGATIONS
It is alleged that while a member of Chartered Accountants Australia and New Zealand the Member is
liable to disciplinary action in accordance with:
1.

2.

Former Professional Conduct By-Law* 40(b) in that on 31 July 2012, the Member was found
guilty of criminal offences which have not been set aside on appeal, including:
(a)

one offence of conspiring to defraud the Commonwealth in contravention of
sections 86(1) and 29D of the Crimes Act 1914 (Cth); and

(b)

one offence of conspiring to dishonestly cause a loss, or to dishonestly cause a risk of
loss to the Commonwealth, in contravention of section 135.4(5) of the Criminal Code
1995 (Cth).

Former Professional Conduct By-Law* 40(c) in that the Member was found by the Supreme
Court of New South Wales in R v Agius; R v Zerafa [2012] NSWSC 978 and the Supreme Court
of New South Wales - Criminal Court of Appeal in Agius v R [2015] NSWCCA 200 to have acted
dishonestly by:
(a)

conspiring to defraud the Commonwealth in contravention of sections 86(1) and 29D of
the Crimes Act 1914 (Cth); and

(b)

conspiring to dishonestly cause a loss, or to dishonestly cause a risk of loss to the
Commonwealth, in contravention of section 135.4(5) of the Criminal Code 1995 (Cth),

and such findings have not been set aside on appeal.
3.

Former Professional Conduct By-Law* 40(j) in that the acts, omissions and defaults as set out in
paragraphs 1 and/or 2 above bring, or are likely to bring, discredit on the Member, Chartered
Accountants ANZ and/or the profession of accountancy.

*As defined in By-Law 42
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SCHEDULE 2 - RELEVANT BY-LAWS

Former Professional Conduct By-Laws
40.

A Member, Non-Member Practice Entity or Provisional Member shall be liable to disciplinary
action in any of the following events, whether occurring before or after the coming into operation
of these By-laws:
…
(b)

if he, she or it has, before any court of law in any jurisdiction in Australia or elsewhere
pleaded guilty to, or been found guilty of, any criminal offence which has not been set
aside on appeal;

…
(c)

if he, she or it has, in any civil proceedings before any court of law in any jurisdiction in
Australia or elsewhere been found to have acted dishonestly and such finding has not
been set aside on appeal;

…

41

(j)

if he, she or it has committed any act, omission or default which, in the opinion of either of
the Tribunals referred to in By-law 41 brings, or is likely to bring, discredit upon himself,
herself or itself, the Institute or the profession of accountancy.

(a)

For the implementation of the procedures referred to in this Section, there shall be the
following Tribunals:
(i)

a Professional Conduct Tribunal appointed by the Board as hereinafter provided;
and

(ii)

an Appeal Tribunal appointed by the Board as hereinafter provided.

…

By-Laws
40.

Except as provided by By-Law 41, the By-Laws in this Section 5, including the following
paragraphs of this By-Law 40, do not apply to Members who are also members of NZICA in
respect of disciplinary matters over which NZICA has jurisdiction and which relate to the
practice of the profession of accountancy by NZICA’s members in New Zealand. Nothing in this
By-Law 40 excludes from the operation of this Section 5, conduct of a Member:
(a)

who was, but is no longer, a member of NZICA; or

(b)

who has subsequently also become a member of NZICA.

Except as provided by By-Law 41, no Member shall be sanctioned under both this Section 5
and NZICA Rule 13 in respect of the same conduct.
…
2

Disciplinary action

2.1

A Member is liable to disciplinary sanctions under these By-Laws if (whether before or after the
date of adoption of this By-Law) that Member:
(b)

has, before any court of law in any jurisdiction in Australia or elsewhere pleaded guilty to,
or been found guilty of, any criminal offence which has not been set aside on appeal;

…
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(c)

has in any civil proceedings before any court of law, tribunal or similar body in any
jurisdiction in Australia or elsewhere been found to have acted dishonestly (provided such
finding has not been entirely set aside on appeal);

…
(k)

has committed any act, omission or default which, in the opinion of the Professional
Conduct Committee, Disciplinary Tribunal or Appeals Tribunal brings, or may bring,
discredit upon that Member, CA ANZ or the profession of accountancy; or

…
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