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Engagement with taxpayers prior to issuing refunds

Education and publicity campaign

Provide resources and support for myIR

Information collection, use and disclosure







Instructing the investment income provider

Core aspects of the Tax Administration Act



Processing investment income information

Individuals’ income tax

Summary of key submissions

maintenance of the law.

information where disclosure would adversely affect the integrity of the tax system or would prejudice the

Detailed guidance should be published on proposed section 18(3). That is, examples of the types of

specific taxpayers from aggregated information is high.

identify a particular taxpayer. Due to the small size of the New Zealand economy, the risk of identifying

We have some concerns about the proposal to keep confidential only information that could be used to

individuals who are not comfortable using myIR or encounter problems using myIR.

Inland Revenue should be adequately resourced to provide support (telephone and other) to assist

individuals’ income tax.

An education and publicity campaign should be undertaken to inform individuals of the changes to

reportable income.

automatically and a taxpayer subsequently seeks to have the assessment adjusted by including non-

agents, if they have one, before issuing a refund. Penalties should not be imposed when a refund is issued

To minimise refunds being issued incorrectly we suggest Inland Revenue engage with taxpayers or their

The approach for employment and investment income should be consistent.

should contact the taxpayer and recommend they change their RWT rate but should take no further action.

Inland Revenue does not receive a response from the taxpayer within 20 working days. Inland Revenue

We do not support the proposal to instruct the investment income provider to update the RWT rate if

year ended 31 March 2019.

Procedures will need to be put in place to promptly process annual investment income information for the
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tainting

Securitisations

Corporation

Land

and

Housing

New

Zealand







Adverse event scheme

Other policy matters



The Commissioner must be able to apply an exercise of her discretion to periods prior to the decision. The



Provisional tax and use-of-money interest rules

The threshold allowing errors to be corrected in subsequent returns should be increased.





Specific time limits to obtain a short-process ruling should be provided for in the legislation.



policy outcomes are achieved

That we support the extension, but amendments should be made to the draft legislation to ensure that the

Group.

The exemption should be extended to all taxpayers and should not be specific to the Housing New Zealand

to make the scheme more flexible.

in making deposits. Rather than repeal the scheme, Government should amend the rules around deposits

nature of the scheme (meaning there will be few taxpayers in it at any one time) and the lack of flexibility

The adverse events scheme should not be repealed. The low uptake is caused principally by the short term

inequitable and should be reconsidered.

The policy position that all taxpayers are charged use-of-money interest from first instalment date is

payment allocation rules.

More work should be done to confirm that taxpayers will not be disadvantaged by the changes to the

be needed).

current care and management provisions will not protect a taxpayer (otherwise the new power would not

The qualifying thresholds to access the short-process rulings regime should be increased.



Amending the payment allocation rules

Other items

Care and Management

Rulings and amending assessments

5



Working for Families

Land transfers – associated persons

Rewrite remedials

Further consideration should be given to whether it is appropriate to amend the definition of “charitable



Not for profit remedials

family; or to derive rental income from the land).

dwellinghouse on the land; and the dwellinghouse was occupied mainly as a residence by the transferee and his or her

person (transferor) if the transferee acquired the land for a capital purpose (for example, to occupy, or erect, a

An exclusion from section CB 15 should apply to a person (transferee) who disposes of land acquired from an associated

CA ANZ does not support the repeal of the average abatement rate, threshold and family tax credit rate.

or other public benefit gift”.

The proposed $5,000 de minimis threshold should be increased to $10,000.



Tax rules for deregistered charities

Remedial Items

6
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Individuals’ income tax
Overview
The Bill proposes to:


simplify individuals’ year end income tax filing obligations;



ensure withholding tax rates and tax codes that are applied to individuals’ income during the
year are more appropriate;



enable Inland Revenue to use income information received during the year to proactively
help people to move to appropriate tax rates



make it easier for individuals to apply for tailored tax codes that suit their income earning
circumstances and provide an online process for applications;



only require individuals who derive more than $200 of non-reportable income, are nonresident, have tax losses, are subject to the financial arrangement rules or pay provisional tax
to provide income information to Inland Revenue;



automatically pay a tax refund to those individuals who are not required to provide income
information to Inland Revenue. The refund will be paid by direct credit;



not require additional income tax to be paid on any income that has been undertaxed where
tax has been withheld at an appropriate withholding tax rate or tax code;



not require additional tax to be paid that arises in relation to income subject to withholding
rules when less than $200 of income is not taxed correctly; and



not require a separate donations claim form to be completed where donation receipts are
submitted electronically during the year;



classify individuals as


Group A (automated process) where the individual earns only reportable income and
Inland Revenue considers information it holds is correct;



Group B – the individual earns reportable income but may have other income or
deductions which the individual will have to provide or confirm that the information
held is correct;



Group C – the individual has no or very little reportable income. Individuals will
have to provide information similar to current Inland Revenue 3 process.
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Section

Description

Allows the Commissioner to recommend a tailored tax code to an employee.

24DB

28

defines “adjusted tax account”
Defines “final account”

3

3

5(3)

5(21)

The year-end income tax obligations of individuals

Consequential amendments to recognise terminology change from “special tax code” to
“tailored tax code”

24D

27

Tailored (Special) Tax Codes

Allows the Commissioner to recommend a more suitable or accurate RWT rate to the
payee and notify the payer of the new rate.

25A

30

Requires Commissioner to include information held on an individual for a tax year in a
pre-populated account

22E

Allows the Commissioner to recommend a more suitable or accurate tax code to an
employee and if the employee consents to notify the employer of a tax change

Defines key terms

22D

24DB

Provides outline of new subpart 3B

22C

28

Pro-active actions

21

Reporting of income information by individuals (new subpart 3B)

Clause

We support the following proposals unless stated otherwise:

Submission

We do not support the proposed
change. See “Instructing investment
income payer after 20 working days”
below.

Comment

8

Repeals “income statement”
Defines “individual” for new subpart 3B
Defines “non-filing taxpayer”
Defines “pre-populated account”
Defines “reportable income”
In relation to the requirement for individuals to provide income information amends
the definitions of tax position, tax return and taxpayer’s tax position.
Provides an outline of new subpart 3B
Provides definitions for key terms used in subpart 3B
Requires the Commissioner to include all information held on an individual’s income
tax for a tax year in a pre-populated account
Sets out the requirements placed on an individual to provide other income information
that is not reportable income
Allows an individual who only derives reportable income to confirm their pre-populated
account and allows an individual who derives non-reportable income to confirm their
adjusted account in the assessment period.
Allows the Commissioner to amend information in the individual’s prepopulated
account or adjusted account (pre-assessment) and the individual’s final account .(post
assessment)
Provides for the treatment of an individual’s final account as a return, an assessment
and a statement of the taxpayer’s position
Sets out when individuals do not have an obligation to provide information
Sets out the information particulars.
Allows for electronic and non-electronic requirements to be prescribed by the
Commissioner
Gives the Commissioner power to make a default assessment

3

3

3

3

3

3

22C

22D

22E

22F

22G

22H

22I

22J

22K

22L

106(1A)

5(25)

5(26)

5(37)

5(43)

5(49)

5(60)-(62)

21

69

Description

Section

Clause

Comment

9

Consequential amendments to the time bar to account for the changes in subpart 3B
Sets out the reporting requirements for other income and for the additional information that
an individual may include in their adjusted account

108

Schedule 8

70

102

Amendment to reflect taxpayers will no longer need to claim refunds as they will be
issued automatically by direct credit to bank account
Obligations on an executor of a deceased taxpayer’s tax liabilities will be repealed
Repeals the requirement for a person to confirm an income statement was correct
before an amount exceeding $600 could be refunded

184A

43(4) and (5)

RM 5 ITA

98

44

202

part 3A (sections 80A to
80I);
33AA
15B (h) and (i)
33C and 33D

42

41A

The administration of donation tax credits

240, 244 and 265

187, 188, 189, 200, 239,

74, 89, 92, 93, 94, 101, 127,

47, 48, 51, 52, 68, 69, 71,

6, 13, 34, 35, 39, 40, 41, 43,

Clarifies the application of the time bar rules that apply to income tax returns are the
same for a donation tax credit claim

Provides individuals with the option to submit receipts electronically when they receive
them which will automatically be taken into account without the need to submit a tax
credit claim request

Part of the current law relating to an individual’s income tax obligations will be repealed
as a consequence of the changes. Consequential amendments to align current law with
the proposals are also necessary

Repeal of income statement rules and other consequential amendments

Sets out when the Commissioner will not require amounts of tax payable to be paid.
Removes the $5 refund threshold

174AA

97

Refunds of tax and amounts of tax to pay

Description

Section

Clause

Comment

10

11

Comment
We support the overall objective to modernise and simplify tax administration for individuals.

Proposed application date 1 April 2019
The proposed changes are expected to come into force on 1 April 2019 and the proposed end of year
processes will be applied for the tax year ended 31 March 2019.

Submission: application date
Procedures will need to be put in place to promptly process annual investment income information for the
year ended 31 March 2019.

Comment
The proposed application date coincides with the proposed migration of income tax to the new system,
START, so we appreciate the requirement to have an application date of 1 April 2019. However, we are
concerned taxpayers’ pre-populated accounts for the tax year ended 31 March 2019 will be incomplete.
Investment income information is currently only collected at year-end and taxpayers’ accounts are not
populated with this information. Inland Revenue will need to implement procedures to process the 31
March 2019 investment income year end information. The information must be processed in a timely
manner.

Instructing investment income payer after 20 working days
If Inland Revenue believes an unsuitable tax rate is being used for investment income it may instruct the
investment income payer to change the rate if they have not received a response from the individual within
20 working days, or the individual has accepted the rate.

Submission: instructing investment income payer
We do not support the proposal to instruct the investment income provider to update the RWT rate if
Inland Revenue does not receive a response from the taxpayer within 20 working days.

Inland Revenue should contact the taxpayer and recommend they change their RWT rate but should take
no further action.
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Comment
We are concerned that the proposal to allow Inland Revenue to instruct the investment income payer to
change the rate if the individual does not respond within 20 working days places a heavy reliance on
taxpayer engagement, receipt of the request and familiarity/use of myIR. We also believe an individual is
better placed than Inland Revenue to know about their upcoming circumstances which may affect their
RWT rate.

For example, RWT rates could be affected by an intended change to an individual’s

employment, or an intended variation to a term investment, or the incorrect allocation of jointly held
investment income.

The approach for employment and investment income should be consistent.

A related issue arises in respect of dividend income which has total tax credits of 33% attached/deducted.
For those shareholders who have a marginal tax rate below 33% Government should consider variable
dividend RWT rates and refundable imputation credits. Although such a change would reduce the
number of refunds the compliance and set-up costs for the company will need to be taken into account.

Refunds of tax
Refunds will be issued automatically.

Submission: refunds
Procedures need to be put into place to ensure refunds are correctly credited.

Comment
The proposal to issue refunds automatically is commendable. However, Inland Revenue needs to be
cognisant of the practical issues that could arise. Processes need to be put in place to minimise any
negative consequences that could arise from automatically issuing refunds. Issues that we have identified
include:



Taxpayers ending up in debt requiring further Inland Revenue interaction. For example,
transfers are not actioned; income of an unusual nature, such as income under the brightline test, or a beneficiary income, is not accounted for in the pre-populated account.



Incorrect bank account details are held by Inland Revenue. For example: the taxpayer
has changed banks or the tax agent’s bank account details are recorded. We note, this
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can be a condition that the taxpayer agrees to when they sign up with a tax agent.
“MyTax” terms of engagement include the following clause: “… I give the following
authorities: (a) for MyTax to receive any tax refund on my behalf, and deposit this into
the MyTax Trust Account. …”. Taxpayers who are in this position could end up paying
fees to the tax agent when there has been no work undertaken by the tax agent to prepare
and lodge the taxpayer’s tax return.

To minimise refunds being issued incorrectly we suggest Inland Revenue engage with taxpayers or their
agents, if they have one, before issuing a refund. For example Inland Revenue could advise individuals:

(a) This is your reported income;
(b) Do any of the following circumstances apply to you (e.g. did you receive overseas income,
self-employment income);
(c) If yes, please contact us;
(d) If no, your refund will be credited to this bank account (bank account details on filed
quoted);
(e) Please contact us if your bank account details are incorrect.

While the changes are being embedded Inland Revenue must be adequately resourced to respond to
taxpayers’ enquiries.

Penalties should not be imposed when a refund is issued automatically and a taxpayer subsequently seeks
to have the assessment adjusted by including non-reportable income.

Submission: cash basis person
Consideration should be given to amending the definition of “cash basis person” in subpart EW of the
Income Tax Act 2007.

Comment
To decrease the number of individuals who only have reportable income the definition of “cash basis
person” in subpart EW of the Income Tax Act 2007 could be expanded to cover all natural persons or the
current income and expenditure threshold of $100,000 should be increased. This would help match the
RWT deducted with the interest income that should have been returned. Without further relaxation of
the definition of cash basis person Inland Revenue must expect changes to reportable interest income.
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Submission: education and publicity campaign
An education and publicity campaign should be undertaken to inform individuals of the changes.

Comment
Current estimates suggest at least 1.3 million taxpayers do not actively engage with the tax system. This
should not be underestimated. The take-up and use of myIR will not be without practical challenges. A
publicity and education campaign that clearly articulates and explains the changes will be essential. While
pre-population has the potential to reduce the number of year end returns, research suggests that when
taxpayers are presented with completed tax returns they are more likely to accept them without
questioning the pre-populated data. Unless taxpayers are aware of their obligations it is inevitable that
individuals will make mistakes and non-reportable income will be excluded from their taxable income.

Submission: Inland Revenue resources
Inland Revenue should be adequately resourced to provide support (telephone and other) to assist
individuals who are not comfortable using myIR or encounter problems using myIR.

Comment
The success of the changes relies on individuals viewing their information through myIR and they will
find myIR easy to use. However, for a number of taxpayers myIR will be something they only use once a
year or will not use at all (e.g. they are not engaged, not comfortable with digital technology or have poor
quality connectivity). Most of those individuals who use myIR once a year will also encounter access
problems (e.g. how do I get in, what is my password).

It is crucial that Inland Revenue is properly resourced to assist individuals (e.g. telephone help desk and
other) and myIR is not forced on individuals.
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Core aspects of the Tax Administration
Act
Information collection, use and disclosure
Information Collection
Clauses 15, 99, and 102

The Bill proposes to rewrite the information collection provisions in the Tax Administration Act 1994 to
make them clearer and more navigable. There are no changes of substance with the exception of:


the introduction of a regulation making power to govern the repeat collection of third
party datasets; and



explicitly clarifying that information collected for one Inland Revenue purpose can be
used for the department’s other functions.

Confidentiality and Confidentiality exceptions
Clause 15, 102

The Bill proposes to modernise and restructure the confidentiality rules to improve the clarity and
navigability of the legislation. Proposed changes include:


diluting the tax secrecy rule and only protect “sensitive revenue information”. “Sensitive
revenue information” is information that relates to the affairs of a person or entity that:
identifies or could identify a taxpayer, whether directly or indirectly: might reasonably
be regarded as private, commercially sensitive or otherwise confidential; or the release of
which could result in loss, harm or prejudice to a person to whom or which it relates;



restructuring the existing exceptions to confidentiality into a clearer and more cohesive
framework.
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Information sharing
Clause 15

New provisions are proposed to build on the existing rules for sharing information authorised by
regulation and agreement. Proposed new changes will:


allow the Commissioner to enter into an agreement with the taxpayer for information
sharing with a public services agency;



authorise disclosures to the taxpayer themselves or their representative;



enable taxpayers to use digital services to communicate with Inland Revenue where the
digital service is one that the Commissioner has listed as an accepted provider;



enable the Commissioner to disclose information to a government agency or an AntiMoney Laundering and Countering Financing of Terrorism supervisor;



enable the Commissioner to disclose information to the New Zealand Customs Service in
relation to a transfer price arrangement;



allow disclosure where it is necessary to prevent or lessen a serious threat to public health
or public safety, or to the life or health of a person; and



move to a regulatory model for sharing non-consented information.

Submission
Subject to the exceptions discussed below we support proposed sections:
Clause

Section

Description

Comment

Information collection
15

Subpart 3A

Inserts new subpart 3A for collection,
use and disclosure of revenue
information.

16

Sets out the purposes of the subpart

16B

Sets out the principles on which the
subpart is based
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Section 16B (4) should be amended.
Please see our submission below
“Aggregated Information”

17

Clause

Section

Description

16C

Provides definitions for key terms used
in the subpart

17-17K

Sets out in rewritten format, the
information collection rules currently
contained in sections 16-19 and 21.

17L

Inserts new regulation making power
authorizing collection on a regular
basis of bulk data where that collection
is necessary or relevant for revenue
purposes

99

227F

Makes it clear there is no change of
meaning with regard to sections 17-17K.

102

Schedule 7

Reproduces existing section 81(4) and
related sections that specify particular
permitted disclosures.

Comment

Information use
15

17M

Clarifies that information obtained for
one purpose may be used for any other
revenue purpose

Section 17M should be amended.
Please see our submission below
“Use of Information”

18

Provides the confidentiality rule of
sensitive revenue information which is
defined in new section 16C

Detailed guidance should be
published.
Please see our
submission
below
“Revenue
Information”

18B

Sets out a requirement that before
accessing information, officers and
others must certify (or in the case of
officers, complete a declaration) that
will comply with their confidentiality
obligations. Previous declarations will
be treated as valid

Confidentiality
15

Confidentiality Exceptions Framework
15

18C

Provides exceptions to the rule for
confidentiality as permitted disclosures

18D

Encompasses existing exceptions in
sections 81(1) carrying into effect.
81(1B) disclosures relating to a duty of
the Commissioner, 81(1BB) disclosures
in a co-located environment, and 81(3)
disclosures for court proceedings

18G

Authorises disclosures to the taxpayer
themselves or their representatives
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Clause

102

Section

Description

18H
and
Schedule 7 Part
C

Sets out specific exceptions involving
disclosures
to
other
agencies.
Exceptions set out in the schedule
mirror those in current Part 4 and
include new authorisation for AntiMoney Laundering and Countering
Financing of Terrorism Act 2009 and
New Zealand Customs Service in
relation
to
a
transfer
price
arrangement.

18I
and
Schedule 7 Part
D

Sets out existing exceptions in sections
81(4) (k) and 88 for international
disclosures. The exceptions in the
schedule relate to double tax
agreements
and
reciprocal
arrangements. These are unchanged
from the current legislation.

18J

Contains a new exception where there
is a serious threat to public health or
safety or the life or health of a person.

Schedule 7 Part
B

Replicate existing sections in section
81(4) (j) statistical information)
81(4)(l) disclosure to the taxpayer or
their representative), 81(4)(lb) tax
pooling
intermediaries)
81(4)(lc)
information regarding tax agents to
include wider class of representatives
and 81(4)(ld) software packages).

Comment

Also contains proposed new exception
for disclosure to digital services
provider. Enables customers to use
digital services to Communicate with
Inland Revenue

Information sharing
15

18E

Relates to information sharing for
public services provisions under an
approved
information
sharing
agreement (current section 81A) and
under an agreement between agencies
where information is to be shared with
the consent of the taxpayer

A clear disclosure framework
should be provided. Please see our
submission below “Disclosure
Framework”

18F

Provides a regulation making power for
matters relating to the provision of
public services. This is a modified
version of current section 81BA

In some cases the sharing of
information should only occur
when the request is instigated by
another agency. This should be
specified in the relevant regulation.
Please see our submission below

Chartered Accountants Australia and New Zealand
Carlaw Park, 12-16 Nicholls Lane, Parnell, Auckland 1010
PO Box 3334, Shortland Street, Auckland 1140 P +64 9 917 5915
© Chartered Accountants Australia and New Zealand ABN 50 084 642 571 (CA ANZ).
Formed in Australia. Members of CA ANZ are not liable for the debts and liabilities of CA ANZ.

19

Clause

Section

Description

Comment
“Information request instigated by
the appropriate agency”

Penalties for misuse of information
95

143C

96

143D,
143EB

Restates existing penalty provisions for
revenue officers
143E,

Restates existing penalties for persons
other than revenue officers

Submission: aggregated information
Proposed section 16C(4) should be amended. Only revenue officers with delegated authority should be
able to approve the release of aggregated information.

Comment
We have some concerns about the proposal to keep confidential only information that could be used to
identify a particular taxpayer. As raised in the Discussion Document, due to the small size of the New
Zealand economy, the risk of identifying specific taxpayers from aggregated information is high.

Under proposed section 16B(4) and by virtue of the definition of “sensitive revenue information (proposed
section 16C(3)) a revenue officer may not disclose information that identifies, or is reasonably capable of
being use to identify the taxpayer, whether directly or indirectly, or that might reasonably be regarded as
private, commercially sensitive or otherwise confidential or the release of which could result in loss, harm
or prejudice to a taxpayer to whom or which it relates.

Sensitive information does not include aggregate or statistical data that may contain information about
the taxpayer to the extent the information does not meet the preceding requirements.

Research has repeatedly proven that “anonymized” data can be readily re-identiﬁed, particularly in
combination with other data sources.1

Technological change is moving at a rapid pace and as we do not

know what data or techniques will be available in the future it is important that we protect taxpayer
information.

The proposed legislation does not include the appropriate safeguards.

Only a revenue

officer with delegated authority should be allowed to disclose non-taxpayer specific information.
Authority should be delegated to revenue officers who have the appropriate skills and expertise to decide
if the information could be used to identify a particular taxpayer or is commercially sensitive. A decision

“Re-Identiﬁcation possible with Australian Medicare Data.” [Online]. Available: https://www.zdnet.com/ article/re-identiﬁcation-possible-with-australian-de-identiﬁedmedicare-and-pbs-open-data/.
1
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as to whether information could be used to identify a particular taxpayer is subjective. Once information
is released and a taxpayer is identified that taxpayer’s right to privacy has been violated. To ensure this
does not happen appropriate delegated authority and robust procedures are required.

Information may also be market or commercially sensitive even though it does not identify a taxpayer. If
commercially sensitive information is released it could undermine a taxpayer’s competitive advantage or
position in the market.

Submission: use of information
Proposed section 17M(3) should be amended to make it very clear the circumstances in which information
provided for one purpose may be used for other purposes.

Comment
In some cases, information that is provided to Inland Revenue Policy & Strategy (PAS) to assist with the
development of a tax policy proposal, or to understand the PAS view on a particular transaction, may be
provided on a confidential or “no names” basis. To ensure the efficiency and quality of the tax policy
process, it is important that in those circumstances, PAS be able to treat that information accordingly
(unless it relates to an offence such as evasion).

The legislation should make it very clear the circumstances in which information provided for one purpose
may be used for other purposes.

Submission: revenue information
Detailed guidance should be published on proposed section 18(3). That is, examples of the types of
information where disclosure would adversely affect the integrity of the tax system or would prejudice the
maintenance of the law.

Comment
Although we support information being withheld to protect the integrity of the tax system and not
prejudice the maintenance of the law we recommend greater detail on the types of information that would
be subject to this restriction be provided and published in a Tax Information Bulletin or other publication.

We also consider the rule should not be used to prevent information being disclosed to taxpayers when
that information is necessary for a taxpayer to dispute the Commissioner’s position. Historically, (prior
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to the Official Information Act), Inland Revenue used to take the position that it was not required to
provide taxpayers with details of its assessment. In our view this was incorrectly justified on secrecy
grounds.

Submission: disclosure framework
Proposed section 18E(3) should be supported by a clear disclosure framework so that taxpayers can make
an informed decision about releasing information.

The legislation should explicitly state that the

agreement must include:


how consent applies, if at all, to aggregate (summarised de-identified) data;



the duration of consent;



how the withdrawal of consent or correction of information may impact on the use of
information already generated and/or shared.

Comment
Consent based sharing is an essential element of the Social Investment Unit’s data highway which will
allow information to be shared and joined under a federated data model. However, care needs to be taken
to ensure consent is not obtained by the use of inappropriate pressures. In other words, consent should
be informed. No adverse consequences should result where consent is withheld for the provision of
information that would otherwise be shared by Inland Revenue if that information can be collected by the
relevant government agency directly or would not be accessible to it at all. Inland Revenue should not be
a “back door” for other agencies to gain access to information they are not otherwise entitled to seek.

Submission: information request instigated by the appropriate agency
Proposed section 18F (2) should specify whether the sharing of information should only occur when a
request has been instigated by the appropriate agency

Comment
As part of the decision process to recommend making a regulation consideration should be given to
whether the sharing of information only occur when a request has been instigated by the appropriate
agency. Although we understand the rationale and consider it is appropriate for Inland Revenue to share
information requested by other government agencies, we are concerned that, in some instances, Inland
Revenue staff may not have the required skills to evaluate and interpret information and determine
whether it is appropriate to share that information with other government agencies.
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Rulings and amending assessments
Short process rulings
Clauses 61 and 272 – 276
To apply from date of enactment

Ability to apply for a short process ruling
To allow a person to apply for a short process ruling if their annual income for the tax year is $5,000,000
or less and the ruling relates to a matter of tax, duty or levy expected to be less than $1,000,000.

Submission 1: time limit to process short process ruling applications
The legislation should include a time limit for Inland Revenue to process a short-process ruling
application.

Comment
One of the factors discouraging taxpayers from applying for a ruling is the time required to obtain a ruling.
While the proposed amendment may partially address the issue, without a specific time frame, taxpayers
may be hesitant to apply for a short process ruling.

Notwithstanding the proposed amendment in clause 275 of the Bill to Regulation 5 of the Tax
Administration (Binding Rulings) Regulations 1999, no maximum time limit is proposed. We consider
that the short-process rulings regime will better meet its objectives if a maximum time limit of, say, six
weeks, is provided for in the Regulations.

If our submission is not accepted, we suggest that Inland Revenue operational guidelines/processes
should include a maximum time limit to obtain a short-process ruling.

Submission 2: increase short process ruling thresholds
The proposed short-process rulings thresholds should be increased.

Comment
The qualifying thresholds proposed of up to $5,000,000 gross income and less than $1,000,000 tax is too
restrictive. The $5,000,000 gross income threshold is the same as that used to determine which taxpayers
qualify to use the Accounting Income Method (AIM) to pay provisional tax. This group is considered by

Chartered Accountants Australia and New Zealand
Carlaw Park, 12-16 Nicholls Lane, Parnell, Auckland 1010
PO Box 3334, Shortland Street, Auckland 1140 P +64 9 917 5915
© Chartered Accountants Australia and New Zealand ABN 50 084 642 571 (CA ANZ).
Formed in Australia. Members of CA ANZ are not liable for the debts and liabilities of CA ANZ.

23

Inland Revenue to have simple and straight forward business operations such that provisional tax
calculations may be incorporated into their accounting systems.

Broadly, the type of taxpayers who are in need of a simpler more cost effective rulings process are in
between those who would qualify for AIM and those who are large or part of a multinational group. This
middle group of taxpayers is likely to have business affairs more complex than the AIM group but will be
discouraged from applying for a ruling due to the time and cost involved. We recommend a higher gross
income threshold of, say, $20,000,000.

The objective of introducing the short-form process ruling is to make the rulings regime more accessible
to Small-to-Medium Enterprise (SME) taxpayers. It is likely that a large number of taxpayers who could
benefit from the proposed regime will exceed the proposed thresholds. A higher threshold would provide
wider reach and better meet the objective of the amendments.

Submission 3: separate definition required
A separate and clear definition of a “short process ruling” is required.

Comment
As currently drafted it is not clear what the difference is between a ‘full-process’ and a short-process ruling.
A short-process ruling is defined by reference to the sections governing a short-process ruling.

Comparing section 91ED and proposed section 91EO, the key difference in disclosure requirements for
each type of ruling (full-process and short-process) is the level of detailed legal analysis and information
that must be provided to the Commissioner. The definition should make this obvious.

Highlighting the difference between a full-process and a short-process ruling will emphasise the benefits
of the regime and would encourage taxpayers to apply for a short-process ruling.

If our submission is not accepted, we recommend that Inland Revenue public information fully explain
the difference.
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Submission 4: person yet to come into legal existence
Proposed section 91EL should confirm whether a person who is yet to come into legal existence may apply
for a short-process ruling.

Comment
Unlike sections 91EC and 91FC, proposed section 91EL is silent regarding whether a person who is yet to
come into legal existence may apply for a short-process ruling. The wording of the provisions regarding
who can apply for a private, product or short-process ruling should be consistent.

Fee reduction
To reduce the fee for short process rulings and to allow the Commissioner to set appropriate rates.

Submission: fee reduction
We support the proposal to reduce the fee for short process rulings and to allow the Commissioner to set
appropriate rates.

Extending the scope of binding rulings
Clauses 54 – 60 and 64 – 67
To apply from date of enactment

Extending the scope for binding rulings
To extend the scope of matters that can be ruled on under binding and short process rulings, including
removing the prohibition on ruling on a taxpayer’s purpose, allowing more factual questions to be ruled
on and expanding the ability to rule on financial arrangements.

Submission: extending the scope of binding rulings
We support the introduction of a new short-process rulings regime and extending the scope of binding
rulings.

Comment
An alternative rulings process for (SMEs is welcomed. The current rulings regime is not a viable option
for SMEs.
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The proposed amendments to remove the prohibition on ruling on a taxpayer’s purpose, to allow more
factual questions to be ruled on, to expand the ability to rule on financial arrangements and to clarify the
role of conditions and assumptions in the rulings process are sensible (refer to clauses 54 – 60 and 64 –
67).

Amending assessments
Clause 73
To apply from date of enactment

Allow errors to be included in a subsequent return
To replace section 113A relating to the correction of minor errors in subsequent returns. It is proposed to
allow errors to be included in a subsequent return if the amount of the error is equal to or less than
$10,000 and two percent of the taxpayer’s taxable income or GST output tax liability. The current $1,000
error threshold will be retained

Submission 1: support for underlying objectives
We support the underlying objectives of the proposed amendments to the rules allowing the correction of
errors in subsequent returns.

Comment
Removing the requirement that an error be caused by a clear mistake, simple oversight or mistaken
understanding will help taxpayers to comply.

Expanding the situations where a taxpayer can correct errors in a subsequent return is equitable and in
line with Inland Revenue’s Business Transformation objectives.

Submission 2: materiality threshold should be increased
The proposed materiality threshold should be increased.

Comment
The proposed test to determine whether an error is “material” will be capped at a level of $10,000 of a
person’s taxable income or output tax. This is too low and will reduce the benefit of the proposed
amendment.
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Given the increasing reliance on data in businesses’ accounting systems under Business Transformation,
it is inevitable that there will be errors that will require self-correction. This is recognised in the statement
made on page 63 of the Commentary to the Bill.

The thresholds should be set at levels that will facilitate the self-correction process, better align with
taxpayers’ accounting processes and practices and complement Inland Revenue’s new computer system
(START). A large number of taxpayers will have taxable income or output tax exceeding $10,000. This
group should also be afforded the efficiencies of being able to correct errors in subsequent returns.

We recommend that the first limb of the threshold test (i.e. the $10,000 monetary threshold) be removed.
This would make the test simpler and also extend the benefit of the amendments to taxpayers in a loss
position (refer to submission 3 below).

Submission 3: threshold to account for taxpayer in loss position
The proposed materiality threshold should take into account a taxpayer in a loss position.

Comment
Proposed section 113A(4) states that an error is not material if the total discrepancy in the assessment is
equal to or less than the lower of :
(a) $10,000 of the person’s taxable income or output tax, as applicable; and
(b) 2% of the person’s taxable income or output tax, as applicable.

If the error is not in relation to GST, the proposed threshold will exclude a taxpayer in a loss position as
materiality will be measured on taxable income. By definition, a taxpayer in a loss position will not have
taxable income, or alternatively, they will have taxable income of zero or a negative amount. In this case,
the total discrepancy will always exceed the proposed materiality threshold.

An alternative test should be included for this group. As recommended in our comments to submission
2, removing the first limb of the materiality test in proposed section 113A(4) would simplify the test and
extend the benefit of the amendments to a taxpayer in a loss position.
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Submission 4: remove the word “minor”
The word “minor” in proposed section 113A(1)(a) should be removed.

Comment
One of the objectives of the proposed amendment is to remove the “minor error” approach. The reference
to minor errors in proposed section 113A(1)(a) is inconsistent with this objective and confusing.
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Third party providers and intermediaries
Clauses 5(36), 5(59), 14, 36, 76 and 213(27)

Expand who may act on behalf of a taxpayer.
To expand the classes of persons who may act on behalf of a taxpayer.

Submission: support for the proposal
We agree with the proposal

Comment
The current agency system is too restrictive. However, to allow many people to act as tax agents would
cause confusion and raise potential privacy issues. We believe the introduction of a “tiered” system is
sensible and the proposed classes are appropriate.

Existing provisions for various third party providers
Merging new and existing provisions
To bring together the existing provisions regarding third party providers with the new provisions.

Submission: merging new and existing provisions
That this is appropriate.

Comment
The Bill re-numbers or re-drafts a number of existing sections in the Tax Administration Act 1994 so that
these existing provisions come within new subpart 7B. It is proposed that the sections on tax agents are
moved from section 34B to section 124B. We believe this will be useful for taxpayers who are looking to
use the new provisions.

Chartered Accountants Australia and New Zealand
Carlaw Park, 12-16 Nicholls Lane, Parnell, Auckland 1010
PO Box 3334, Shortland Street, Auckland 1140 P +64 9 917 5915
© Chartered Accountants Australia and New Zealand ABN 50 084 642 571 (CA ANZ).
Formed in Australia. Members of CA ANZ are not liable for the debts and liabilities of CA ANZ.

29

Tax agents

Allowing a corporate group to have its own tax agency list
To allow a corporate group to have its own tax agency list.

Submission: allowing a corporate group to have its own tax agency list
That this will be welcomed by large taxpayers.

Comment
The proposed section 124C(3) would allow an additional means to become a tax agent. It is proposed that
an employee of a group of companies could become a tax agent for the group. This will be welcomed by
large taxpayers, many of whom would prefer to have their own agency list.

Returns to be prepared and filed by the company for the group
That the returns of income must be prepared and filed by the company for the group

Submission: company is responsible for filing of returns
That the rule should not require that the company prepares the returns but only that the company is
responsible for filing the returns.

Comment
Large corporates have a wide range of arrangements for completing their tax returns. This is dependent
on many factors, including:


number of returns;



level of complexity; and



balance date.

In the case of the last point, the balance date determines how long the company has to file its returns.
Those with December balance dates have 18 months, whereas those with September balance dates have
only six months. Those with complex returns and a short filing time will generally need assistance to
prepare returns, even if ultimate responsibility for the return filing is retained is retained by the company.
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Thus we do not believe the rule should require the company to prepare the returns, but only that the
company be responsible for filing them.

Information requirements for tax agents and representatives if non-natural persons
Information that must be provided by a non-natural person
Proposed section 124E sets out the information that must be provided to Inland Revenue by an applicant
who is not a natural person.

Submission: information requirements are appropriate
The information requirements proposed are appropriate.

Comment
We agree that Inland Revenue should require additional information from non-natural persons. The
requirements are specific to entity type. We support the proposal to tailor the requirements depending
on entity type and we believe the requirements proposed under each type are appropriate.

Nominated persons
A person may nominate another person to act for them
That a person may nominate another person to act for them in relation to their tax affairs or social policy
entitlements.

Submission: support for the proposal
That we support the proposal.

Comment
Many taxpayers use another person – either formally or informally – to deal with their tax affairs on their
behalf. Not all taxpayers are financially literate and not all have the skills, time or resources necessary to
deal with Inland Revenue. We support the proposal to allow a formal nomination for a representative
person and we believe the information requirements are appropriate.
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The legislation is silent as to the means of nomination. The notification should be able to be done
electronically through myIR.

Commissioner’s ability to refuse or remove tax agents, representatives and nominated
persons

Commissioner discretion to refuse to list a person as a tax agent.
To give the Commissioner a discretion to refuse to list a person as a tax agent.

Submission: support for the proposal
That this is appropriate.

Comment
The proposed legislation would allow the Commissioner to refuse to list a person as a tax agent where:


the person does not meet the requirements; and/or



listing the person would adversely affect the integrity of the tax system.

The first criterion should be obvious so we assume it is included for completeness only.

The second criterion gives the Commissioner a wide discretion to disallow a person tax agent status.
However, we believe this discretion is appropriate. Tax agent status comes with much responsibility and
the status should not be given to those who could bring the status into disrepute or who could adversely
affect the integrity of the tax system.

To give the Commissioner the right to remove someone as a tax agent
To give the Commissioner the right to remove someone as a tax agent.

Submission: support for the proposal
That this is appropriate and timely.

Comment
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As above, the role of a tax agent carries many responsibilities. We agree that person should not be allowed
to continue as an agent if they cannot carry out their responsibilities well and that allowing such tax agents
to continue would adversely affect the integrity of the tax system.
We believe it is appropriate for the Commissioner to have the right to remove someone as a tax agent. We
agree that the right should be codified and not simply an administrative practice. We believe the criteria
for removal are appropriate.

Commissioner discretion to refuse to list a person as a “nominated person”
To give the Commissioner a discretion to refuse to list a person as a “nominated person”

Submission: support for the proposal
That this is appropriate

Comment
The proposed rule would allow the Commissioner to refuse to list a person as a “nominated person” for a
taxpayer if:


the person is acting in a fee-earning or professional capacity (excluding for family);



the person is acting as a nominated person for multiple persons (again, excluding for
family); and



allowing the person to continue would adversely affect the integrity of the tax system.

We assume that the first two criteria have been included to distinguish “nominated persons” from tax
agents and we agree that this is appropriate. However, the criteria restrict tax agents from acting as a
“nominated person” for those who are not family members. We have previously discussed with officials
that there may be situations where a taxpayer has more than one agent – for example, different agents for
different tax types, appointment of an agent to act in a particular transaction or dispute. At present, the
second agent is often appointed as a “nominated person”, which would be prevented by this rule. We
agree with the proposed rule but only if a person is able to have more than one representative for their tax
matters at any one point in time – for example, a second representative for a different tax type or for a
particular issue or in respect of tax positions taken in a particular period.

To the third criterion, this would again appear to be a wide discretion but we believe it is appropriate. The
Government has a strong desire to make the tax system accessible to all but many barriers remain such as
financial literacy, access to technology and time taken to engage. The use of persons who can easily
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interact with the tax system to assist others will be important to the integrity of the tax system for some
time and it is crucial that the nominated persons contribute to the integrity of the tax system rather than
harming it. Thus, we agree that the third criterion is appropriate.

Commissioner right to remove someone as a “nominated person”
To give the Commissioner the right to remove someone as a “nominated person”.

Submission: support for the proposal
That this is appropriate

Comment
As above, “nominated persons” are important to the integrity of the tax system because they allow
taxpayers to engage with the tax system (albeit indirectly) who would otherwise struggle to do so.

We agree that a person should not be allowed to continue as a “nominated person” if they cannot carry
out their responsibilities well.

We believe it is appropriate for the Commissioner to have the right to remove someone as a “nominated
person”. We agree that the right should be codified and not simply an administrative practice. We believe
the criteria for removal are appropriate.

Notification of refusal, disallowance or removal from list

To require the Commissioner to notify a person
To require the Commissioner to notify a person of either:


her refusal to list them as a tax agent; or



the reasons for an exercise of her discretion to disallow the person as a representative or
nominated person; or



the reasons for an exercise of her discretion to remove them from the list of tax agents.

Submission: support for the proposal
That we support the proposal to require the Commissioner to notify the person.
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Comment
The proposed rules will give the Commissioner a wide discretion so it is important that the person is
informed of the refusal, disallowance or removal from the list and the Commissioner’s reasons for doing
so. Given the repercussions of the decision, it is important that there is an appeal process. The proposals
would allow the taxpayer to provide any arguments against the Commissioner’s decision for doing so
within 30 days of the notice. We support this step and believe it is also crucial to the integrity of the tax
system.
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Commissioner of Inland Revenue’s care and
management rules
Clause 9

Flexibility in the use of Commissioner’s care and management power
To give the Commissioner greater flexibility in the use of her care and management power.

Submission: flexibility is in public interest
That the greater flexibility will be useful for taxpayers and is in the public interest.

Comment
We support the Commissioner having greater flexibility in the use of her care and management power,
whether this is achieved through legislation or a change in interpretation.

Given the extensive draft legislation we believe this is an extension of the Commissioner’s powers rather
than clarification of her existing powers.

We had previously discussed with officials an extension of the power to deal with:


Legislative anomalies;



Transitory legislative anomalies;



Where relevant legislation is not adequate;



Long standing practices;



Unfairness at the margins.

The draft legislation provided seems to deal with only modifications and legislative anomalies. We have
assumed this is because these two categories, if drafted widely enough, will encompass all of the situations
previously discussed; and not because Government has decided not to proceed with the remaining
situations.

Commissioner to have defined criteria in exercising discretion
To require the Commissioner to have regard to a defined list of criteria in exercising her discretion.
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Submission: criteria are appropriate
That we believe the criteria listed are appropriate.

Comment
Proposed section 6C(3) lists the criteria that must be considered. The proposed rule makes clear that the
Commissioner must have regard to all of the criteria.

We believe the considerations in proposed section 6C(3) are appropriate and agree that the Commissioner
should consider all of them.

Status and publication of modifications
Proposed Section 6G

Exercise of discretion to have binding ruling status
To give the exercise of the discretion the status of a binding ruling.

Submission: support for the proposal
We support this decision.

Comment
The power will only be useful to taxpayers if any decisions are given appropriate status. We support the
decision to give the exercise of the Commissioner’s discretion the status of a binding ruling. We note that
this will give more prominence to the work done by Policy and Strategy going forward.

Application to be taxpayer-optional
For the application of the decision to be taxpayer-optional.
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Submission: check on the use of powers
That this is a critical criterion that provides an important check on the use of the power.

Comment
Optionality provides an important check on the use of the power. Optionality also allows the power to be
characterised as benevolent, which we believe is critical. Thus we strongly support the decision to allow a
taxpayer a choice as to whether or not to apply a modification. We believe a taxpayer should also have the
option as to whether or not to apply a determination in relation to a legislative anomaly.

We had discussed with officials as to whether such a regime should include an ability to appeal or challenge
the Commissioner’s decision. This will not be required if a taxpayer has an option as to whether to apply
the decision.

Consultation on modifications
Proposed section 6E

Commissioner to undertake consultation
That the Commissioner be required to undertake consultation prior to the exercise of the power.

Submission: Commissioner consultation is appropriate
That this is appropriate.

Comment
We support the requirement for consultation prior to the exercise of the extended power. The consultation
requirement should be flexible and have regard to the circumstances. We believe that the proposed
section provides sufficient flexibility.

Time limit
Decisions to last for three years
That decisions made under the proposed provisions should last for three years

Submission: Decisions to last for three years
That this is appropriate.
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Comment
Such discretionary decisions should not be open ended. The time limit should be sufficient to allow the
decision to go through the parliamentary process and be subject to public scrutiny. Draft section 6F(b) in
clause 9 provides that modifications must be for a period of no more than three years from the date on
which it comes into force. We believe that three years is appropriate on a go-forward basis. However, the
taxpayer’s past position must also be covered.

Submission: decisions must apply retrospectively
That the decisions made under the discretion must apply retrospectively.

Comment
The purpose of the discretion is to address situations where the current tax legislation does not work as
intended. These are historical problems that will continue unless action is taken. It is important that the
Commissioner is able to apply the discretion retrospectively to fix them. Thus, once the decision “comes
into force” there must be a mechanism for the Commissioner to apply it to historic tax positions.

We are concerned that the Commissioner will interpret her new power as not being sufficient to provide
comfort for periods prior to the exercise of the discretion.

The anomalies or inconsistencies in legislation will often be found during a taxpayer audit. Inland
Revenue will consider the application of the law to the particular facts and will make a decision about how
the operation of the particular provision. The outcome may be inconsistent or contrary to policy intent.

Under the Commissioner’s interpretation of the current care and management provisions, the
Commissioner can ignore her view of the law only if it would take undue resource to apply it. As the
process to determine the position would be largely complete, the resources required to assess the taxpayer
will be minimal. Thus the Commissioner is unlikely to be able to exercise her existing discretion.

The result for the particular taxpayer would be as follows:


Exposed to amended assessments for any prior periods that are not statute-barred; and



Protected for periods after the action.
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Because the Commissioner can exercise her discretion not to devote resources to the issue, all other
taxpayers are protected for both periods (provided they are not under audit). This issue needs to be
resolved during the Select Committee process.

Report to Parliament
Details of modification to be included in annual report
That the Commissioner be required to include details of the modifications in Inland Revenue’s annual
report to Parliament.

Submission: to be limited by confidentiality
That this requirement is appropriate, but should be limited by confidentiality.

Comment
We believe it is appropriate that the Commissioner report publicly on the exercise of the discretion. We
believe that including the information in the Report to Parliament will generally be appropriate and we
support this requirement. However, there may be some situations where the exercise of the discretion
should remain confidential. In that situation, it would be appropriate to provide limited information only.

The draft section does not set out the form the report should take, however, it does state that the
Commissioner must provide “details”, including the number of times, and the circumstances in which, the
power was exercised. We believe the requirement should be modified for situations when the exercise of
the power is confidential. The Commissioner’s Annual Report is a matter of public record and there may
be situations where it is not appropriate to announce the specific circumstances that led to the decision.
Accordingly, the reference to circumstances should be modified to ensure that specific taxpayer
information is not required to be included in the report to Parliament where it would not be appropriate
to do so.

Operation of the amended power

Submission
The operationalisation of the proposed power will be important
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Comment
The proposed extension is needed in part because the current power is not read by Inland Revenue
operations as being sufficient to encompass the full range of situations that Inland Revenue and taxpayers
would wish it to encompass. It will be important that the proposed powers are used to the extent intended.
In order to achieve this, the Commissioner must educate Inland Revenue operations staff about the
proposed power, the range of possible uses, the situations in which the use will be appropriate and the
appropriate delegations for its use.

If this is not done, there is a risk that the proposed power will be less effective than intended.
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Other items
Overpaid PAYE income not repaid
Clauses 119, 194 – 198, 213(24) and 213(33)
Applies from 1 April 2019

Overpayment of employment income subject to PAYE
An overpayment of employment income subject to PAYE which is not repaid remains taxable as PAYE
income.

Submission: support for clarification
We support the proposed amendment to clarify the legislation that an overpayment of employment
income subject to PAYE which is not repaid remains taxable as PAYE income.

Comment
The proposed amendment is sensible and reflects business practice.
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Overpayment and employment related loans
Clause 126

Overpayment not resulting in employment-related loan on which a fringe benefit arises
To amend section CX 10 so that an overpayment of employment income subject to PAYE does not amount
to an employment related loan resulting in a fringe benefit.

Submission: support for clarification
We support the proposed amendment to clarify the legislation that an overpayment of employment
income subject to PAYE does not amount to an employment-related loan on which a fringe benefit arises.

Comment
The proposed amendment is sensible and reflects business practice.
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Mid-year entry to the accounting income method
Clauses 190 – 192
From the start of the 2019 -20 income year

Eligible taxpayers able to switch to AIM from other methods
To allow taxpayers using another provisional tax method (excluding the estimation method) to switch to
AIM any time during an income year prior to the final payment under AIM being due.

Submission 1: to allow mid-year entry
We support the proposed amendment to allow mid-year entry to the Accounting Income Method.

Comment
The proposed amendment is pragmatic; however, more should be done to enhance the AIM provisional
tax method.

Submission 2: application date to be clarified
The proposed application date should be clarified in the legislation.

Comment
The Commentary to the Bill states on page 78 that mid-year entry to AIM will apply from the start of the
2019-20 income year. This is not reflected in proposed section 2 of the Bill. As currently drafted it appears
that the amendments will apply from the date of Royal assent.
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Amending the payment allocation rules
Clause 75

Application of UOMI payments to the oldest debt within a period
To alter the current payment allocation rules.

Submission 1: do not support proposed amendment to payment allocation rules
We do not support the proposed amendment to the payment allocation rules.

Comment
Page 81 of the Commentary to the Bill states: “In no case will the new method of allocation result in a
greater charge for use of money interest than under the current allocation rule.” However this is not
demonstrated.

The Commentary to the Bill does not compare the use of money interest calculations under the current
rules (“reverse and replace”) with the calculations under the proposed new rules (“delta model). We have
carried out an exercise and found that the “delta model” resulted in an increase in the amount of use of
money interest charged.

More work should be done to confirm that taxpayers will not be disadvantaged by the change. It would
be inappropriate for this to occur.

Submission 2: example to include UOMI calculation
The example in proposed section 120F should include the calculations of use of money interest charged.

Comment
It is not helpful to have an incomplete example.
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Correction of unintended change in the provisional tax
and use-of-money interest rules
Clause 76

Clarification of UOMI policy position
To restore the intended policy position to that prior to the unintended change and includes a savings
provision for a limited number of tax payers.

Submission: do not support amendment
We do not support the proposed amendment to the provisional tax and use of money interest rules.

Comment
We understand the rationale for the proposed amendment. However, we do not support the policy
position that the amendment seeks to confirm. Charging use of money interest from a date when there is
no provisional tax liability unfairly penalises a taxpayer who has complied with the law.
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Update of obsolete cross-reference
Clauses 207 – 210

Correct cross-references referring to repealed section 120K.
To correct cross-references in the Income Tax Act 2007 referring to repealed section 120K.

Submission 1: support for proposed repeal of reference to section 120K
We support the proposed repeal of the reference to section 120K of the Tax Administration Act in sections
RM 16(3), RM 22(5), RM 25(3) and RM 31(3) of the Income Tax Act 2007.

Comment
We note that section RM 31 was repealed with effect from 30 March 2017. The draft Bill does not appear
to take this into account.

Submission 2: application date to be clarified
The proposed application date of the amendments should be clarified in the legislation.

Comment
Page 89 of the Commentary to the Bill states that the amendments will be retrospective from 1 October
2007. This is not reflected in section 2(6) of the draft Bill which states that the amendments are treated
as coming into force on 1 April 2008.
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Other policy matters
KiwiSaver enhancements
Clauses 216 and 231 – 237

KiwiSaver enhancement proposals


To introduce additional Kiwisaver contribution rates;



To reduce the maximum “contributions holiday”;



To rename the “contributions holiday”;



To allow those over 65 to opt in to Kiwisaver; and



To remove the lock-in period.

Submission: amendments are in the public interest
That these amendments seem sensible and in the public interest.

Comment
The amendments are a result of recommendations by the Retirement Commissioner. They appear
reasonable and should in the main provide greater flexibility for employees wishing to save for their
retirement through Kiwisaver.
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Tax status of public purpose crown controlled
companies and public authorities
Clauses 33, 124, 213(26), 213(27), 222, 224 and schedule 2

Tax status of public purpose crown controlled companies and public authorities proposals
To reinstate a tax outcome that occurred before the release of a Crown Law interpretation statement for
certain Crown controlled entities. The legislation would:


Give certain Crown controlled entities their own income tax exemption.



Give certain Crown controlled entities their own GST exemption.



Explicitly include a number of Crown and Parliamentary entities in the definition of
“public authority”.

Submission: amendments are sensible
That the amendments seem sensible.

Comment
These amendments have been made to restore the tax position to what it was prior to an interpretation
released by Crown Law. We believe that the intention is sensible and in the public interest.

Submission: subsidiary self-assessment
Given the prescriptive requirements in proposed section CW 38B(4) for a company to be added or
removed from Schedule 35, we submit that an Order in Council should not be required to obtain the
benefits of section CW 38B for a subsidiary that is 100% owned by a company listed on Schedule 35. This
should be a position that entities are able to self-assess on.

An Order in Council is a time consuming and onerous process that we consider is unnecessary in the case
of wholly-owned subsidiaries of public purpose Crown-controlled companies. A subsidiary of a company
listed on Schedule 35 should automatically qualify on the basis that its purpose is executing its parent
company’s public policy objective. The current draft legislation already includes a requirement that the
entity needs to also have such a primary public policy objective itself, which should limit any concerns of
abuse.
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Submission: application date
The application date for these proposals should be back dated to 1 April 2009.

Comment
Public purpose Crown-controlled companies are currently treated as exempt from income tax and this
proposed section is a clarification of the current rules. We submit that the application date for these
proposals should be backdated to 1 April 2009 to provide certainty in relation to past practice of treating
such entities as a public authority.

If such a retrospective date was not considered appropriate, we submit that a specific earlier date of
commencement be set (e.g. the date the Bill was introduced, 28 June 2018).
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Fringe benefit tax on employment related loans - market
interest rate
Clause 201

Alternative definition of “market interest”
To provide an alternative definition of “market interest” that could be used by banks and other money
lenders for FBT purposes.

Submission: support for the proposal
That we support the proposal.

Comment
We believe that this will be welcomed by banks and other money lenders. The Commentary to the Bill
acknowledges (page 105) that
“…the true market rate… is likely lower than the market rate calculated under the current
legislation.”

Thus, it is likely that banks and other money lenders are overpaying FBT at present and we support
Government and officials working to develop a solution.

Rates given in the ordinary course of business to be used as market rate
To allow a rate given to another customer in the ordinary course of business to be used as the market rate,
where the other customer has a similar profile to the employee.

Submission: support for the proposal
That we support the proposal.

Comment
The broad principle – to allow another individually negotiated rate to be the benchmark – is appropriate.
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Similar profile
Characteristics treated by the lender as relevant to rate of interest
To require that the characteristics that are treated by the lender as relevant to the rate of interest for a loan
are similar for customers and the employee.

Submission: proposal is sensible
That this seems sensible.

Comment
The proposed rule would allow the bank or money lender to determine which factors it considers relevant
when setting loan interest rates. The Commentary to the Bill states that factors could include a customer’s
risk profile, amount of security and loan to value ratio; however, these are not included in the draft
legislation. We believe this is acceptable on the basis that different lenders may have different factors that
they consider in determining interest rates.

Ordinary course of business
Lending made in the ordinary course of business
That only lending made in the ordinary course of business be considered.

Submission: support for the proposal
That we support the proposal.

Comment
The proposed legislation requires that only lending made “in the ordinary course of business” may be
compared in determining the market value. The Commentary to the Bill includes three examples which,
we believe, are helpful in determining whether lending would qualify.

Around the same time
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Employer must compare employee rate to lending in current or preceding quarter
That the employer must compare the employee rate against lending made to another person during the
quarter which the loan is provided to the employee, or during the preceding quarter.

Submission: further clarity required
That the proposal is sensible, but more clarity is required.

Comment
The draft legislation states that the benchmark rate should have been offered in the same quarter as the
rate is offered to the employee. However, if the employer is not able to calculate the lowest rate in the
current quarter then they are able to use the previous quarter.

Proposed section RD 35(5)(b)(iii) states that the previous quarter may be used if the rate for the current
quarter “is not able to be calculated”. The Commentary on the Bill states that it is intended that the
previous quarter be used when the employer lacks the ability to calculate the rate.

The phrase “loan quarter” is not separately defined. We assume that it refers to the FBT quarter in which
the loan is offered (rather than a calendar quarter, or a rolling three-month period). We recommend this
be confirmed.

If the “quarter” refers to the FBT quarter, we recommend that the Commentary on the Bill confirm that
the benchmark rate may be a rate offered at any time during the quarter and can include rates offered
after the relevant rate has been offered to the employee. The alternatives would be for employers to offer
loans to employees only at the end of the quarter; or, where a loan is offered at the beginning of the quarter,
for the employer to use data from the previous quarter.
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Securitisations
Clauses 169 – 173, 213(13) and 213(20)

To extend securitisation rules to non-financial institution corporate securitisations
To extend the securitisation rules to non-financial institution corporate securitisations.

Submission 1: support for extension but amendments required to ensure policy outcomes
That we support the extension, but amendments should be made to the draft legislation to ensure that the
policy outcomes are achieved.

Comment
It is clear from the Commentary on the Bill that the rules are intended to apply where the securitised assets
are recognised in the consolidated financial statements of the originator or another company in the
originator’s wholly owned group. The draft legislation is not as clear as it requires the assets of the Debt
Funding Special Purpose Vehicle (“DFSPV”) to be treated as the person’s assets for financial reporting
purposes. We recommend that the drafting is clarified to explicitly refer to the assets being recognised in
consolidated financial statements of a wholly owned group company.

We also recommend that the paragraph (f) requirement in the definition of DFSPV is relaxed to allow for
the assets to be recognised in audited IFRS consolidated financial statements of a wholly owned group
company consistent with the above.

Submission 2: existing entities or arrangements should be able to benefit from the new rules
That existing entities or arrangements should be able to benefit from the new rules.

Comment
The election rule in section HR 9B needs to be amended to enable existing entities or arrangements to
benefit from the new rules. As drafted, the rule requires an election to be made in the first return after the
originator transferred assets to the DFSPV. This rule should also allow for an election to be made in the
first return after the new rules come into force.
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The rule should also include a transitional rule that deems the person to have always carried on the DFSPV
activity consistent with the financial arrangement rules in section FO 12 of the Income Tax Act 1997
dealing with wholly owned group amalgamations.
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Land tainting and Housing New Zealand Corporation
Clauses 105 – 109, 120, 121, 154 and 155

Proposed new section CB 15D excludes Housing New Zealand Corporation and companies in the same
wholly owned group as Housing New Zealand Corporation from the land tainting rules in sections CB
9(2), CB 10(2) and CB 11(2).

Submission: exemption to extend to all taxpayers
The exemption should be extended to all taxpayers and should not be specific to the Housing New Zealand
Group.

Comment
The problem identified is an issue that is faced by many taxpayers (see also the comments on the
amendments proposed to section CB 15). A sale of a property in the taxpayer’s rental or personal portfolio
may become taxable under the land tainting rules because of the development or building activities of an
associated person despite there having been no intention to undermine the rules and not being ordinarily
taxable under the land sale rules. For example retirement village accommodation built and developed by
a special purpose development entity and then transferred to the retirement village operator may be
tainted and a subsequent sale by the retirement village operator would always be taxable.

An exemption specific to Housing New Zealand is unprincipled and creates an uneven playing field. One
of the principal objectives of a state enterprise is to operate as a successful business and to be as profitable
and efficient as comparable businesses that are not owned by the Crown.

In any case, the specific problem being addressed, the ability to modernise and restructure a landlord’s
holdings without unnecessary tax detriments is not specific to Housing New Zealand. A broader rule is
justified.
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Amendment to the bank account requirement –
application date
Clause 46

Commissioner discretion to issue IRD number to offshore person
To give the Commissioner discretion to issue an IRD number to an offshore person without a New Zealand
bank account if satisfied with their identity and background.

Submission: support amendment to change the application date
We support the proposed amendment to change the application date to grant the Commissioner of Inland
Revenue a discretion to issue an IRD number to an offshore person without a New Zealand bank account
if she is satisfied with their identity and background.

Comment
We note that the proposed application date of the amendment referred to in the Commentary to the Bill
(15 October 2015) is inconsistent with the application date in the draft legislation (1 October 2015). The
latter is correct.
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Noise mitigation expenditure
Clauses 115, 130, 139 – 143, 213(6) and 215

Expenditure for remediating noise to be deductible
To allow expenditure incurred for remediating noise to be deductible on the same basis as other pollution
remediation expenditure.

Submission: support for the proposal
We support the proposed amendments to allow expenditure incurred for remediating noise to be
deductible on the same basis as other pollution remediation expenditure.

Comment
The proposed amendments are reasonable.
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Repeal of adverse event scheme
Clauses 114, 128, 131, 135- 138, 152, 185 and 213

Repeal of adverse event scheme
To repeal the adverse event scheme and transfer existing balances in the scheme to the main income
equalisation scheme.

Submission: adverse event scheme should not be repealed
That the scheme should not be repealed.

Comment
The adverse events scheme is designed for a specific event and works well to match revenue derived from
the sale of capital livestock with the cost of repurchase. We understand that there are currently very few
taxpayers using the adverse events scheme. From speaking to our members we understand that this is for
three main reasons:



there has not been a specific adverse event of a nature suited to the adverse event scheme
recently;



taxpayers are generally in the scheme for a short time only, so there will be very few
taxpayers in it at any one point in time; and



the rules regarding deposits into the scheme are inflexible.

To the first point, the adverse events scheme is designed to deal with income received from a forced sale
of livestock due to an adverse event. Thus, it requires a specific event and also that there is income from
the sale of livestock. Many adverse events do not result in significant income from livestock sales – for
example, in times of drought livestock prices are usually low so the income from any forced sales may not
be significant. By contrast, an event such as mycoplasma bovis (M. Bovis) results in forced sales that may
generate significant income for the taxpayer. The income comes from both the sale of the stock and the
compensation from Government.

Our members have told us that they have clients who have recently entered the scheme or who will shortly
enter into the scheme as a result of the recent M. Bovis outbreak. Thus, we would expect to see some
uptake in the use of the scheme in the next six months.
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To the second point, the adverse events scheme was set up to deal with short term situations where
taxpayers were forced to sell livestock prior to balance date and did not replace the stock until after balance
date. Thus, by its nature, taxpayers will be in the scheme for a limited time. As a result, there will be fewer
taxpayers using the scheme at any one time. This is in contrast to the main scheme which is designed for
taxpayers to enter into on a medium or long term basis. The small numbers at any one time should not,
of itself, suggest that the scheme is not useful.

To the third point, we believe it would be more appropriate to make the scheme more flexible rather than
simply repeal the scheme.

Overall, it would seem that the scheme is largely fit for purpose but could be made better with some small
amendments. We believe it would be of more benefit to modify the scheme rather than repeal it entirely.

We discuss this in our submissions below.

Submission: deposits be allowed up to taxpayer filing date
That deposits into the adverse events scheme should be allowed up to the taxpayer’s filing date.

Comment
The Commentary to the Bill (page 115) states that the rules for the timing of the deposits are inflexible. As
we have stated above, we understand from our members that this is one of the main reasons why there
are fewer taxpayers in the scheme than might otherwise be expected.

In particular, the rules require deposits in the adverse events scheme to be made within one month of
balance date, whereas under the main scheme deposits may be made up to filing date and the
Commissioner may in some situations accept late deposits.

Rather than repeal the scheme entirely, Government should look to make the rules around deposits more
flexible so that the scheme is more widely used.
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Submission: deposits be allowed up to six months after balance date
Notwithstanding the above, if our above submission is not accepted, that deposits into the adverse events
scheme should be allowed up to six months after balance date.

Comment
If our above submission is not accepted then deposits up to six months after balance date should give some
additional flexibility for taxpayers.

Submission: payments by method other than cheque
That payments into the schemes should be allowed by methods other than cheque.

Comment
We understand that at present payments into both income equalisation schemes must be made by cheque
and that there is no facility for electronic payments. This is likely to create additional administration for
Inland Revenue.

Rather than repeal the scheme entirely, it would be better to incorporate the scheme into the new START
system that is currently being built. This would save time for both taxpayers and Inland Revenue.

Submission: sychronising of interest regimes
That interest regimes for the two schemes should be synchronised.

Comment
At present, under the adverse events scheme, interest is paid on daily balances at 6.5% for a maximum of
12 months. Under the main scheme, interest is not paid for the first 12 months and is paid at 3% thereafter.
We suggest that the interest rate payable should be the same under both schemes.

Submission: interest rates set with reference to current market rates
That the interest rate for both schemes should be set with reference to current market rates.

Comment
At present the interest rates for both schemes are set as specific rates. The rates are very different and the
rate for the adverse events scheme, in particular, is out of line with market rates. It would be more
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appropriate for the interest rates to be set with reference to the current market rates, such as the Reserve
Bank rate.

This is the process used now for the Use of Money Interest rates and the interest rate for FBT and lowinterest loans.

If the current process is a manual process, it should be automated as part of Inland Revenue’s Business
Transformation.

Submission: provisions to be dealt with as part of livestock rules
That the provisions to allow taxpayers to deal with adverse events be dealt with as part of the livestock
rules.

Comment
Notwithstanding our comments above, if the scheme is to be repealed, the livestock rules should be
amended to deal with adverse events.

Livestock disposed of as a result of an adverse event could be treated as not being disposed of until the
following year for livestock valuation purposes. Thus, income would not arise for the taxpayer as a result
of the adverse event provided livestock were replaced within the next income year. Livestock numbers
and values would not be affected in the year of disposal (i.e. herd scheme numbers do not drop to nil and
there would be no need to pay to re-enter livestock into the herd scheme). This would also remove the
need to make any sort of deposit to Inland Revenue, leaving the cash in the farming business to purchase
replacement livestock and to supplement other lost income arising from the disposal of the livestock.

This would also remove some administrative burden from Inland Revenue. The calculations would be
done by the accountant and submitted as part of the return.

Submission: further amendments to the main scheme
That the adverse events scheme should be repealed only after further amendments are made to the main
scheme.
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Comment
Notwithstanding the above, if our submission to retain the adverse events scheme is not successful, we
believe amendments need to be made to the main scheme to ensure fairness for those who are transferred
into it. In particular:


Interest should be payable from day one for those deposits transferred from the adverse
events scheme.



The Commissioner should be required to refund the deposit on application, rather than
needing to exercise a discretion to do so.



Amendments should be made to the main scheme to deal with the replacement of
livestock following an adverse event.

To the first point, there will be taxpayers who have transferred into the adverse events scheme in good
faith not realising that the scheme could be repealed and that, on repeal, they would automatically be
placed into another scheme with no interest payable on deposits. This seems unfair.

To the second point, we understand that, in practice, the Commissioner has always exercised her
discretion to date and has allowed withdrawals from the main scheme on application. Given this, we
believe that the requirement to exercise discretion should be removed. This would give taxpayers more
certainty and would remove a current manual process for Inland Revenue. If the Commissioner is
concerned about abuse of the scheme she is able to use the current avoidance section. In the alternative,
the removal of the discretion to grant a withdrawal could be accompanied by a savings provision which
allowed the Commissioner to refuse to grant an application for withdrawal where the scheme was being
abused.

To the third point, it is stated in the Commentary to the Bill that the clarifications have been made but
they are not sufficient to deal with the many situations that may arise.
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Working for Families abatement rates and thresholds
Clauses 179, 137, 184, 260 and 261

The Working for Families tax credit (WfFTC) abatement rate and threshold increased from 1 July 2018.
As the change occurs part way through the 2018-19 income year the Income Tax Act includes an average
abatement rate, threshold and family tax credit rates for that year. The average rate assumes that the
family earns income evenly across a year and claims tax credits for the whole year. The year-end square
up uses the average annual figures.

However, Inland Revenue’s new computer system, “START”, can reconcile the actual income earned
before 1 July using the old abatement rate and threshold and can reconcile the income earned from 1 July
using the new rate and threshold.

Therefore, it is proposed the average abatement rate, threshold and family tax credit rate be repealed.

Submission: oppose repeal of average abatement rate, threshold and family tax credit rate
CA ANZ does not support the repeal of the average abatement rate, threshold and family tax credit rate.
The average abatement rate, threshold and family tax credit rate for the 2018/19 tax year should be
retained.

Comment
The proposed amendment is premised on the basis that sufficient information will be available for START
to practically and effectively apportion the income between the relevant periods to determine actual
abatement rates. We believe this may not be practical.
1.

The START system does not have sufficient information for all taxpayers to reconcile
actual income earned before 1 July and post 1 July. For example, only annual amounts
are recorded for self-employed taxpayers, shareholder-employee salaries and investment
income (changes to investment income reporting apply from 1 April 2020).

2. The change to pre-populated accounts fundamentally alters the tax compliance setting
with taxpayers auditing the information provided by Inland Revenue to ensure it is
correct. An average annualised rate or threshold simplifies and makes the calculation
easier for taxpayers who wish to double-check that Inland Revenue has correctly
calculated their WfFTCs.
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Interaction between Best Start and paid parental leave
Clause 178

Clarification to ensure a person can receive Best Start tax credit
The proposed amendment ensures a person can receive the Best Start tax credit for a child once paid
parental leave for that child ceases.

Submission: support for the proposal
We support the proposed amendment.
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Parental tax credit clarification
Clauses 180 – 182, 263, 264 and 269

A 2002 amendment resulted in the removal of the ability to pay the parental tax credit on a pro-rata basis.
This was not an intended policy change and contrary to the effect of the amendment, Inland Revenue
continued to pay the parental tax credit on a pro-rata basis.

The proposed amendment retrospectively enables the parental tax credit to be paid on a pro-rata basis to
qualifying persons.

Submission: support for the proposal
We support the proposed amendment.
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GST remedial amendments
Clauses 223 and 225 – 228

We agree with the following remedial amendments;
Clause

Section

Description

GST remedial amendments
226

21(2)

A person may choose to not make an
adjustment if one of more of the criteria
apply (rather than if all of them apply)

227

53(1)(a)

Notification to the Commissioner of a
change in company constitution no longer
required

228

55(7)

Removing references to the “principal
purpose” test
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Financial arrangement rules – treatment of foreign
currency agreements for the supply of goods and
services
Clause 149

The taxation treatment of contingent consideration in a foreign exchange denominated agreement for the
sale and purchase of goods and services (ASAP) that is a business combination under NZ IFRS 3 broadly
follows the accounting treatment. This can result in contingent payments being treated as deductible or
assessable “interest” under the financial arrangement rules.

Under the proposed amendment the contingent payment will:


be excluded from being treated as interest;



be excluded by the purchaser from the value/cost of property acquired under the business
acquisition unless the property is shares of an entity acquired to obtain the business; and



increase/decrease the sale price, for the seller, of the assets/liabilities sold, which may
result in adjustments to depreciation of the sale of assets or income/expenditure for
assets held on revenue account.

Submission: support for the proposal
We support the proposal to amend the treatment of contingent payments under foreign ASAPs.

Comment
The proposed amendment is reasonable for a simple contingent payment. However, an amount that is
specifically stated as being interest in relation to the contingent amount should arguably be treated as
interest by both parties. This could be done by defining “contingent consideration” as the underlying price
adjustment and excluding any amount that is explicitly referenced as being interest on the amount.

We also note it is difficult to view the proposed amendment as a remedial change. It should more correctly
be described as a policy change. The current effect was known and deliberately sought when the legislation
was amended to change the treatment of foreign ASAPs. It is important that amendments are properly
described as this affects the interpretation of the change and the application of other provisions of the Act
including the anti-avoidance rules.
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Residential and main home exclusions
Clauses 110 – 113

Remedial amendments to the residential and main home exclusions
Remedial amendments to the residential and main home exclusions from the land sale rules in the Income
Tax Act 2007.

Submission: support for the proposal
We support the proposed amendments to clarify the policy position in the legislation regarding the
application of the residential and main home exclusions in sections CB 16, CB 17, CB 18 and CB 16A of the
Income Tax Act 2007.

Comment
The proposed amendments are reasonable.
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FIF cost method
Clause 151

Amending cost method in FIF rules
To amend the FIF rules so the ability for a person to reset their cost base every five years through
independent valuation is optional not mandatory.

Submission: clarification of policy position
We support the proposed amendment to clarify the policy position in section EX 56 of the Income Tax Act
2007 that it is optional for a taxpayer to reset their cost base for a FIF under the cost method every five
years through independent valuation.

Comment
The proposed amendment is reasonable.

We note that the proposed application date for the amendment referred to in the Commentary to the Bill
(1 April 2007) is inconsistent with clause 2(6) of the Bill (1 April 2008). The latter is correct.
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Resettlement of trusts
Clauses 159, 160(1), 161(3) and 161(6)

It is proposed that a resettlement of property by a trustee of a head trust on another trust (sub trust)
1.

will not affect the entitlement of the sub-trust to an income tax exemption for foreign
sourced trustee income if at least one trustee of the head trust is resident in New Zealand;
the head trust has only non-resident settlors and the time of settlement and the sub-trust
satisfies the requirements of sections CW 54 and HC 26 when it derives the foreign
sourced trustee income;

2. is included in the corpus of the sub-trust and not treated as trustee income unless the
head trust is a foreign trust for which the settlor was a controlled foreign company, and
no New Zealand resident is treated as a settlor under sections HC 28(3) or (4).

Submission: support for the amendments
We support the proposed amendments.
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Binding rulings and record-keeping requirements
Clause 54

Submission: support for the proposal
We support the proposed amendment to clarify that the Commissioner of Inland Revenue may make a
binding ruling for any record keeping requirement in the Tax Administration Act 1994.

Comment
The proposed amendment is reasonable.
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Section

Description

HC 10(2)

to be a transitional resident; or if the migrating settlor is not a transitional resident, the first day of residence in New Zealand

trust. The proposed amendment clarifies that the grace period starts the first day following the day the migrating settlor ceases

A migrating settlor of a foreign trust has a 12 month period (grace period) to make an election that the trust become a complying

HC 16(6)(c)

to be a transitional resident is treated as being from a complying trust (that is not taxed to the beneficiary)

The proposed amendment clarifies that a distribution of income derived by a foreign trust in the year a migrating settlor ceases

HC 27

trust when a settlor migrates to New Zealand

The amendment clarifies that any settlor, trustee or beneficiary of a foreign trust can elect that the trust become a complying

The proposed amendment corrects an unintended legislative change arising as part of the rewrite of the Income Tax Act 2004.

160

HC 16(2)(c)

for the purposes of the ordering rules. The amendment corrects an unintended change arising as part of the rewrite

The proposed amendment ensures a capital gain derived from an associated person is treated as income derived by the trustee

Capital gains derived from an associated person and the ordering rules

161

Election to be a complying trust

160(2)

Transitional residence, ordering rules and distributions

158

Transitional residence and election to be a complying trust

Clause

We support the following proposed amendments to the trust rules

Submission

Clauses 158, 159, 160(2) and 162 – 164

Trust rules

Comment

72

Section

HC 36 and 37

153

FC 2(4)

It was

corrects the unintended change

intended that an exclusion applies if the requirements of either section HC 36 or HC 37 applied. The proposed amendment

occurred and at present all listed circumstances in HC 36 and HC 37 must be satisfied before the exclusion applies.

The minor beneficiary rule contains some exclusions. As part of the rewrite of the minor beneficiary rules an unintended change

Description

HC 14 (Distributions from trusts)

distribution in section HC 14. The proposed amendment confirms that section FC 2(1) does not apply for the purposes of section

There is an inconsistency between the rules applying to distributions, transmissions and gifts in subpart FC and the definition of

No value in the beneficiary relationship for the purpose of section HC 14

163, 164

Minor beneficiary income

Clause

Comment

73

74

Tax rules for deregistered charities
Clause 129, 174
Six amendments are introduced to section HR 12 of the Income Tax Act 2007 (the charity deregistration
rules):



The deregistration tax liability of a deregistered charity that has marae assets will exclude
land set apart in a Maori reservation for the purposes of a marae or meeting place under
Part 17 of the Te Ture Whenua Maori Act.



The legislation will clarify that assets transferred to another charity in accordance with
the deregistration rules do not also qualify for a gift deduction under section DB 41.



The potential to over-tax deregistered charities in group structures where multiple
members in the group deregister together will be removed.



The legislation will confirm that if a charity sells an interest in a subsidiary at arm’s length
for market value, the deregistration tax rules will not apply to that subsidiary if it is
deregistered as a result of the sale.



The term “current market value” will be defined for the purposes of the charity
deregistration rules.



A de minimis threshold will be introduced to exclude charities with income under section
HR 12 of $5,000 or less from the charity deregistration rules.

It is proposed that the first two amendments listed above will have retrospective effect from 14 April 2014.

It is proposed that the remaining four amendments listed above will apply to charities deregistered on or
after 1 April 2019.

Submission 1: support for proposed amendments
We support the proposed amendments regarding marae assets, assets transferred to another charity
within one year of deregistration, deregistration of charities in group structures, sales of interests in a
subsidiary at arm’s length and the definition of “current market value”.
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Comment
The proposed amendments are reasonable.

Submission 2: de minimis threshold should be increased
The proposed de minimis threshold should be increased.

Comment
We recommend that the de minimis threshold be increased to $10,000 in net assets (which would remove
approximately 60% of all deregistered charities from the charities deregistration rules). This would be a
better reflection of the policy position that the scope of the deregistration rules be targeted at ‘larger’
charities.

The Commentary to the Bill justifies the $5,000 de minimis threshold by stating that this amount is
consistent with the de minimis threshold used in relation to the trust minor beneficiary rules. We do not
consider this to be an appropriate comparison. There is no connection between the areas of deregistered
charities and the trust minor beneficiary rules.
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Not-for-profit remedials
Clauses 5(52), 5(58), 42(5), 125, 134, 157, 176 and 213(32)

Amendments proposed to the tax rules for not-for-profit entities
A number of amendments are proposed to the tax rules for not-for-profit entities:



From the date of enactment a charitable entity must be registered to qualify for the tax exemption for
business income derived by the entity under section CW 42 of the Income Tax Act 2007.



From 29 June 2018 the depreciation rules will be amended to provide that depreciation recovery
income arises immediately before an entity is treated as being exempt from income tax.



From the date of enactment a registered charity will no longer be exempt from the foreign trust
disclosure rules.



From 1 April 2019 organisations that wish to qualify for donee status must be approved by the
Commissioner of Inland Revenue under section LD 3(2)(a) of the Income Tax Act 2007.



From 1 April 2020 organisations that wish to obtain donee status must be registered under the
Charities Act 2005.



From, 1 April 2019 use-of-money-interest and penalties will be applied to overpaid donation tax credit
claims.

Submission 1: support rationale for amendments
We support the rationale of the proposed amendments in relation to not-for-profit entities.

Comment
Improving the integrity and coherence of the tax system and public transparency of charitable
organisations is fundamental and promotes the public interest.

Submission 2: clarification of application date
The application date of the proposed amendment to require a charitable entity to be registered to qualify
for the tax exemption for business income derived should be clarified.
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Comment
The Commentary to the Bill states on page 144 that the proposed amendment to section CW 42 of the
Income Tax Act 2007 will come into force on the date of enactment. This is not reflected in clauses 2(22)
and 125(2) of the draft Bill which states that the amendment will come into force on 1 April 2019 and will
apply for the 2019-20 and later income years.

The application date as provided for in the Bill would be appropriate.

Submission 3: clarification of application date
The application date of the amendment proposed to ensure that registered charities are not exempted
from the foreign trust disclosure requirements should be clarified.

Comment
The Commentary to the Bill states on page 145 that the proposed amendment to the definition of “resident
foreign trustee” in the Tax Administration Act 1994 will come into force on the date of enactment. This is
not reflected in clause 2(22) of the draft Bill which states that the amendment will come into force on 1
April 2019.

The application date as provided for in the Bill would be appropriate.

Submission 4: wording of section LD 3
The wording of the proposed amendments to section LD 3 should be reviewed.

Comment
It is stated on pages 145 and 146 of the Commentary to the Bill that “organisations with benevolent,
cultural or philanthropic (but not charitable) purposes” will continue to be eligible for donee status. We
agree with this policy position.

As currently drafted the policy intent is not clearly reflected in the proposed amendments to section LD 3
of the Income Tax Act 2007. In particular we refer to the complicated approach adopted in the drafting
of proposed section LD 3(3).
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Submission 5: definition of “charitable or other public benefit gift”
Further consideration should be given to whether it is appropriate to amend the definition of “charitable
or other public benefit gift” in section LD 3(1)(a).

Comment
While the policy intent of the amendments to require donee organisations to be registered under the
Charities Act 2005 is laudable, some practitioners are concerned that the interpretation of “charity”
currently being applied by Charities Services may result in some charities losing their donee status. This
may force them out of existence.

Submission 6: Section CW 41(5) should be amended
Section CW 41(5) should be amended to refer to section LD 3 of the Income Tax Act 2007.

Comment
As currently drafted the Bill inserts in the list of defined terms in section LD 3 the term “tax charity” (clause
176(3)); and replaces the definition of “tax charity” in section YA 1 to refer readers to the definition in
section CW 41(5) (clause 213(32)).

The opening words of section CW 41(5) currently reads:
“In this section and sections CW 42 and CW 43, tax charity means, – …”

Without reference to section LD 3 in the opening words above, the definition of “tax charity” will be
undefined in the context of section LD 3.
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Rewrite remedials
Land transfers – associated persons
Clause 108

Clarification amendment to section CB 15(1)
The proposed amendment to section CB 15(1) (the anti-avoidance rule for land transactions between
associated persons) clarifies that income derived on disposal is income of the vendor under the antiavoidance rule, rather than under any of the main land taxing rules. That is, the vendor cannot use any of
the exclusions from the main land taxing rules.

Submission: exclusion from section CB 15
An exclusion from section CB 15 should apply to a person (transferee) who disposes of land acquired from
an associated person (transferor) if the transferee acquired the land for a capital purpose (for example, to
occupy, or erect, a dwellinghouse on the land; and the dwellinghouse was occupied mainly as a residence
by the transferee and his or her family; or to derive rental income from the land).

Comment
The disposal of land by a person (transferee) is taxable where:


the land was acquired from an associated person (transferor), and



the transferee makes a gain on-sale of the land, and



the amount derived would have been income of the transferor if the transferor had retained and
disposed of the land.

The purpose of section CB 15 is to prevent taxpayers circumventing the land taxing provisions by
transferring the land to an associated person. However, section CB 15 can lead to an inappropriate tax
policy result when a taxpayer (transferee) legitimately acquires land from an associated person
(transferor) for a capital purpose. For example:
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Land is acquired by ABC Ltd, a company that is a property developer. Alison, who owns ABC Ltd,
decides to transfer some of the land to herself to build her family home.
The sale to Alison is deemed to take place at market value and is taxable to ABC under either
section CB 7 or CB 10.
Despite Alison building a family home on the land, a subsequent sale by Alison will always be
taxable under section CB 15.

By way of contrast consider the following example where a subsequent sale is not taxable:

Alison purchases a block of land intending to sell it at a profit. Despite her original intention she now
views the land as a site for a family home.

If the work is carried out by Alison it is likely that the residential exclusion (s CB 16) will apply to
prevent the subsequent sale of the land and house by Alison from being taxable.

The broadening of the associated persons test in 2009 has exacerbated this issue. More taxpayers are now
subject to this provision than before the 2009 changes.

We suggest this situation be rectified by including a rule in the legislation that would allow land held on
revenue account to be transferred to capital account at the time there is a permanent change in use and
there is no intention to undermine the rules.

Sharkey v Wernher [1955] All ER 493 (HL) provides support for the principle that an item of trading stock
can be transferred from revenue account to a fixed asset account at market value. The application of the
principal in a New Zealand context was affirmed by the Privy Council in Rangatira Ltd v Commissioner
of Inland Revenue (1996) 17 NZTC 17,727. Lord Nolan said:

“There is no reason in principle why capital assets should not be appropriated to the purpose of dealing
on income account or vice versa. The consequence is simply that the assets in question fall to be carried
from one account to the other at their market value on the date of appropriation, under the principle
applied in Sharkey (Inspector of Taxes) v Wernher”.
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The Sharkey v Wernher principle is regarded by Inland Revenue as having application in New Zealand in
certain circumstances. “Tax implications of certain asset transfers”2 made reference to the principle. We
also understand Inland Revenue has in the past issued a private binding ruling to confirm that property
held by a taxpayer on revenue account may be changed to being held on capital account based on Sharkey
v Wernher.

We also refer to our submission on the Housing New Zealand Corporation amendment. The associated
person rules causes problems for capital account holders of land. The Housing New Zealand Corporation
amendment acknowledges this as a problem. Our submission would assist in more broadly providing the
right outcomes.

2

Officials’ Issues Paper April 2003
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Associated persons’ relief rule
Amendment to CB15(2)
The proposed amendment to section CB 15(2) clarifies in certain circumstances that the vendor is not
taxed on the disposal of land if there is a combined period of actual ownership exceeding 10 years between
the vendor and the associated person from whom they acquired the land.

Submission: support for amendment
We support the proposed amendment to section CB 15(2).
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Calculation of average tax rate for an extra pay
Clause 199

Drafting error correction
The proposed amendment is to correct a drafting error that occurred as part of the rewrite of the Income
Tax Act 2007. PAYE withheld from an extra pay is an average rate of tax calculated using an annualised
amount of all PAYE income payments made to the employee in the four weeks prior to the extra pay.
When calculating the annualised amount the rewrite of section RD 17(1B) unintentionally includes all
previous amounts of extra pay that have been made within the four week period. The annualised
calculation is not intended to take into account any other amounts of extra pay that may have been made
in the four week period.

Submission: support for amendment
We support the proposed amendment.
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Pre-consolidation imputation credits
Clause 186

To introduce savings provision for tax positions relating to transfers of pre-consolidation
imputation credits
To introduce a savings provision for tax positions relating to transfers of pre-consolidation imputation
credits from an individual company’s ICA to the consolidated group ICA, where those transfers have been
affected by amendments made to section OP 22.

Submission: extend proposal to allow taxpayers to rely on section OP 22
That we support the proposed savings provision, but that it should be extended to allow taxpayers to
continue to rely on section OP 22 as it was prior to amendment until such time as a full policy review can
be undertaken.

Comment
The changes made in the Taxation (Annual Rates for 2017-18, Employment and Investment Income and
Remedial Matters) Act 2018 do not result in the correct policy outcome. The rules as they currently stand
can disadvantage taxpayers that join a consolidated tax group, by stranding old imputation credits that
can then be forfeited due to changes in shareholding – even though there would not have been a forfeiture
if the companies had not formed a consolidated tax group.

We understand the mischief that was intended to be corrected by the previous changes but we consider
the changes went too far and have resulted in inappropriate consequences.

These matters have been discussed with Inland Revenue policy officials however they have not been able
to commit resources to further consideration of the issue.
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Definitions of settlor and settlement
Clause 161(1), (2) and (5)

The proposed amendments correct an unintended legislative change arising in the rewrite of the trust
rules relating to services provided to the trust for less than market value.

Submission
We support the following proposed amendments:
Clause

Section

Description

Rewrite amendment
161(1)

HC 27(2)(ab)

Proposed amendment for an unintended legislative change as
part of the rewrite Income Tax Act 2007. Inserts new
subsection 1(ab), a person who provides services to a trust at
less than market value is a settlor of the trust. Effective 1 April
2008

161(2)

HC 27(2)(ab)

Excludes services incidental to the operation of the trust.
Effective from the date of enactment

Incidental services provided to a trust
163

HC 36

Ensures incidental services provided to trusts such as
bookkeeping and trustee services will not be treated as a
settlement for the minor beneficiary rules

164

HC 37

Ensures incidental services provided to testamentary trusts
such as bookkeeping and trustee services will not be treated
as a settlement for the minor beneficiary rules.
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